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Current Zopics, 


Ex-Judge Seymour Dwight Thompson, a 
well-known jurist and the author of many 
standard works on legal practice and pro- 
cedure, died on August 12th at his residence, 
23 Maple avenue, North, East Orange, N. J., 
of diabetes. He had been appointed recently 
by President Roosevelt a delegate to the Uni- 
versal Congress of Law and Jurists, which 
will meet in St. Louis this month. Ex- 
Judge Thompson was born in Will county, 
Ill., September 22, 1842. At the breaking 
out of the Civil war he enlisted in the Third 
Iowa Infantry and soon afterward was made 
orderly sergeant. In 1864 he was commis- 
sioned first lieutenant, and in January, 1865, 
was commissioned as captain of Company I, 
Third United States Heavy Artillery. He was 
mustered out in May, 1866. He was admitted 
to the bar in 1868 at Memphis, Tenn., and 
three years later moved to St. Louis where 
he engaged in active practice. From 1881 to 
1893 he was associate judge of the St. Louis 
Court of Appeals. Upon retiring from the 
bench he engaged in active practice and in 
the preparation of numerous treatises on law 
until he removed to Brooklyn in 1898. He 
had an office at 36 Nassau street, New York, 
but finding that his literary work engaged 
most of his time withdrew from active prac- 
tice, except that he was frequently consulting 
counsel in important cases. He moved to 
East Orange in 1902. Ex-Judge Thompson 
had published “ Recollections of the Third 
Iowa Infantry.” Among his best known legal 


works was his famous treatise on “ The Law 
Vou. LXVI.—No. 9. 


of Negligence,” which was issued in two vol- 
umes in 1886. At the time of his death he 
was preparing a second edition in six volumes, 
of which four volumes were completed and 
the main part of the two remaining was prac- 
| tically finished. Other well-known works of 
his are: “Thompson on Homesteads and 
Exemption,” “Thompson and Merriam on 
Juries,” a work on corporations in seven 
_volumes; “Thompson on Trials.” In his 
/early practice he annotated “ Thompson and 
|Stiever’s Term Statutes.” His last, and per- 
| haps the greatest work he has given the legal 
| profession, is the 1,375-word treatise on cor- 
/porations, which appears in Volume 10, 
Cyclopedia of Law and Procedure, published 
by The American Law Book Company, New 
York. He was a member of the State Bar 
Associations of Missouri and New York, and 
of Ransom Post, No. 131, Department of 
Missouri. He married Miss Lucy A. Jenni- 
son, of Iowa, who survives him, with three 
sons and two daughters. 








It is not generally known in the United 
States that the nations of Europe have been 
holding international conventions at The 
Hague at intervals since 1893 for the discus- 
sion of legal matters of mutual interest. The 
last of the conferences was held in May of this 
year. They are conducted much in the same 
manner as was the convention held in 1898, 
known as the Peace Conference, and have 
resulted in the draft of treaties, some of which 
have been ratified by all of the nations repre- 
sented. The United States, though invited to 
join these conventions, has not as yet been 
a party. With a view, however, of bringing 
the work and purpose of these conferences 
before the attention of the American public, 
more particularly of members of the bar in 
the various States, the St. Louis Exposition, 
in co-operation with the American Bar Asso- 
ciation, has invited Professor F. Meili, a jurist 
of Zurich, Switzerland, to give an address at 
St. Louis during the month of October upon 
the subject of these conferences. Professor 
Meili was a delegate representing his native 
country at all of the conventions and has re- 
cently written a large work upon Interna- 
tional Civil and Commercial Law, which has 
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been translated into a number of languages, 
among others, Japanese. The English trans- 
lation is by Arthur K. Kuhn, a member of 
the New York bar, and is soon to be pub- 
lished. We have no doubt that the innova- 
‘tion of having a foreign jurist before the 
American Bar Association will add interest 
to the deliberations of that body and serve to 
bring the two continents closer together in 
respect to the science of law, conformable to 
their ever-increasing intimacy in commerce. 


On August 9, 1904, William Lincoln Drew 
was appointed professor of law in the Cornell 
University College of Law to succeed Pro- 
fessor Cuthbert W. Pound who resigned, 
after a service of nine years, in order to return 
to active practice. Professor Drew was born 
at Newton, lowa, November 1, 1864. He was 
graduated from the academic department of 
the State University of lowa in 1889 and from 
the law school of the same university in 1892. 
He continued his law studies in the Harvard 
Law School during the year 1892-1893, and 
was one of the editors of the Harvard Law 
Review. He practiced law in Omaha, Neb., 
until called in 1896 as assistant professor of 
law in the Law School of the University of 
Wisconsin. He remained two years at Wis- 
consin, and was then called as professor of 
law in the Law School of the University of 
Illinois, where he remained as professor, and, 
during the past two years, as secretary and 
resident administrative officer until his ap- 
pointment at Cornell. He is teaching during 
the present summer in the Law School of the 
University of Chicago. During his first year 
at Cornell Professor Drew will teach the sub- 
jects of criminal law, suretyship, partnership 
and corporations. 

—_—_——>—— 
MARTIAL LAW IN COLORADO. 


The recent disturbances in Colorado present ques- 
tions of grave concern to the lovers of constitu- 
tional liberty in every part of the world. The people 
of that State for a time were practically under the 
dominion of martial law, and were denied the pro- 
tection guaranteed by the Constitution and laws 
of the land. The will of the chief executive of the 
State was declared to be supreme and final. The 
ordinary procedure in the State courts, the opera- 
tion of the laws established for the redress ot 





wrongs and the punishment and prevention of 
crimes were suspended, and every safeguard pro- 
vided by the fundamental law of the land for the 
security of the citizen was ignored and ostenta- 
tiously defied and trampled upon. 

The sole reason and justification for this state 
of military chaos was claimed to be the alleged 
reign of anarchy and lawlessness in certain portions 
of the commonwealth. 

It may not be inopportune, therefore, to devote 
some brief consideration to the legal ethics of the 
questions involved. 

It is of no consequence by what terms the 
methods and procedure on the part of Governor 
Peabody may be called or characterized. In its 
essence and its results it was simply the application 
of martial law. It was something more than the 
arm of the executive exerted in aid of the consti- 
tuted authorities to quiet internal disturbance and 
assist in the execution of the laws. In such cases 
the military force is merely supplementary to the 
civil authorities, and the end in view is the orderly 
procedure by legal methods and in the duly con- 
stituted courts. If this were the logic of the execu- 
tive action in Colorado no question would or could 
be raised. If it is not this—if the ordinary 
methods of civil procedure and the ordinary juris- 
diction of the established courts are ignored and 
overridden it must find its justification in the 
morale and reason of martial law alone. 

What, then, is the definition of martial law, and 
where and under what circumstances will it be 
justified? 

Generally stated it may be defined to be the will 
of the commanding office of an armed force, or of 
a geographical military department, expressed in 
time of war within the limits of his military jurisdic- 
tion as necessity demands and as prudence dictates. 
(Hansard’s Parliamentary Debates, Vol. 55, p. 80; 
Attorney-General’s Opinions, Vol. 3, p. 367.) 

It applies not only to that portion of the com- 
munity actually engaged in the military forces, but 
to all classes and conditions. (De Lome, p. 372.) 

As this writer on military law proceeds to 
observe: 

“ That is to say, when, in the judgment of him to 
whom the country has entrusted its welfare, whose 
single word can devote to death thousands of its 
best and bravest sons, we give to him the discretion 
to govern outside the terms and constitutional lim- 
its of law. The exercise of civil power is wholly 
permissive, and whether to be exercised- or not is 
a matter within the discretion of the commander. 
So it is a settled question in England that under 
the British Constitution the military law does in no 
respect either supersede or interfere with the civil law 
of the realm, while martial law overrides them all.” 
(Tyler on Military Law, 365.) 

This language is quoted by the illustrious Wel- 
lington, whose high authority on such questions 
will not be denied, and he proceeds to add: 

“The general who declares martial law and com- 
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mands that it be carried into execution is bound | arbitrary authority, the latter being the distinguish- 
to lay down distinctly the rules and regulations and | ing feature of martial rule. It is the law by which 
limits according to which his will is to be carried | Gov. Peabody as commander-in-chief of the militia 











out. (Vol. 14, Parl. Deb., 379.) 

As was said by David Dudley Field in the cele- 
brated Milligan case: “ There is no law about it. 
It is the will of the commanding officer, nothing 
more, nothing less.” 

Again, the Duke of Wellington, in one of his 
dispatches from Portugal, spoke thus: “ Let us 
call the thing by its right name. It is not martial 
law, but martial rule, and when we speak of it let 
us speak of abolishing all law and substituting the 
will of the commander.” 

I have cited sufficient authority, I think, to estab- 
lish the correctness of the definition of the term 
with which I started. Where martial law prevails 
all other forms or procedures of law, constitutional 
or statutory, are set aside. 
head of the military force is a law unto himself. It 
must necessarily follow from this that all those 
provisions of the Constitution safeguarding the 
rights and liberties of the citizen—such as the 
writ of habeas corpus, presentment by grand jury, 
exemption from seizure of person or property, the 
right of trial by jury — all are swept aside. Nothing 
remains in the place of the rock of safety found in 
the Constitution save the angry and arbitrary break- 
ers of a merciless sea. The clemency of the auto- 
crat who has made proclamation of martial law is 
the only hope of the hapless citizen. 

Now, it is idle to argue, in view of the alarming 
consequences which follow such a condition of 
things, that this is not the sort of martial law con- 
templated by Governor Peabody and his military 
staff. There is but one kind of martial law, and 
if the chief executive as commander-in-chief of the 
military force of Colorado did not intend to be 
understood in the sense in which all writers and 
commentators have used and construed the term, let 
the acknowledgment be frankly made. Either he 
must take the ground that when he disregards the 
ordinary legal methods and legal procedure he 
means to proclaim martial law as the most dis- 
tinguished authorities have defined it, or else he 


proclaims himself an arch violator of the law and | 


the Constitution. For to say that what he intended 


The man who is at the | 


of the State is to control and govern his troops. 
| It has no relation to the rest of the community and 
does not affect them. 

It must be apparent, therefore, that if the gov- 
|ernor has no authority to proclaim martial law in 
the only sense in which it has ever been used, then 
| he has absolutely no justification for his action save 
| the claim that he is merely aiding and assisting the 
| civil authorities. For, if he is powerless to over- 
throw and disregard the constitutional rights of 
| citizens and the statutes of the State together with 
| the legal procedure and rights established thereby, 
it must follow that he can only act in obedience and 
subservience to them. To yield this would be to 
surrender his whole position. 

It may be asserted without a scruple of doubt 
that such a thing as this martial law — arbitrary in 
its nature and processes, the will of one man, be 
he governor, president or king—is unknown to 
our system of government. If the governor of a 
State has this tremendous power, whence does he 
derive it? He can exercise no power except such 
as is conferred upon him by the Constitution which 
created his office. He is selected by the people to 
perform the functions prescribed by this instrument 
and no other. And he takes a solemn oath to sup- 
port the Constitution under which he is chosen. 
Can it be claimed that having been placed in that 
office by virtue of the original law of the State — 
having sworn to be guided by it in all things — he 
can by virtue of the identical instrument which is 
his patent of authority, spurn and ignore it, and lay 
it helpless and lifeless at his feet? 

The Constitution of the United States is the 
supreme law of this land. There is no law, nor 
can there be, superior to it. No human being in 
this country can exercise any kind of public author- 
ity not conferred by the express word of a written 
statute. Whatever of such authority that is not so 
given is withheld and positively prohibited. (Argu- 
ment of Judge Black in Milligan case). A violation 
of law on the pretense of saving such a govern- 
ment as ours is not self preservation but suicide. 
| Every officer elected pursuant to the provisions of 





by his proclamation and by his acts was simply | the Constitution — sworn to support it — must see 
what is termed military law as an adjunct and in to it that it provides the sufficient warrant for his 
aid of the civil authorities is manifestly absurd. | official conduct. 


These are simple truisms. 
That it is quite a different thing from martial law | The American people have ever been jealous of 


is too well established. Military law is simply aj executive power, and this sentiment was indicated 
system of regulations presented by congress for the | in the constitutional provision that even in cases of 
government of the army and navy under that clause | domestic violence the president could not send 
of the Constitution which empowers congress “to| troops into a State unless the legislature of that 
make rules for the government of the land and | State should ask him to do so. The very birth of 
naval forces.” (1 Kent Com., 370; Mills v. Martin, | the nation was a protest against military usurpa- 
19 Johns. 70; 12 Wheaton, 19; Tyler, 365.) |tion. The almost universal declaration of individual 

In other words—and further citation on this| States asserted among other things that the king 
point would be superfluous— military law is a/ had affected to render the military superior to the 
code of procedure for the government of the forces | civil power. New Hampshire, Massachusetts, Penn- 
in actual service. It is law as distinguished from sylvania, Delaware, Maryland, Georgia and the 


& 
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Carolinas, in their jealousy of military authority, 
very early provided that the civil law should be 
always paramount. In the case of Ex parte Milli- | of the legislature, city officials and citizens generally 
ligan (4 Wall. 36) one of the counsel was James | insisted upon it, and Jackson used the power 
A. Garfield, afterwards president of the United | sparingly. But after it was all over he stood before 
States. This is what he had to say on the subject| the courts of the land, and was tried by its laws 
under consideration: ; without flinching, and listened to the Supreme 
“ By no construction of law can a citizen be held | Court as it used these memorable words: 
amenable to military tribunals. Their jurisdiction; “ Everything done during the siege in pursuance 
extends only to persons mustered into military| of martial rule—in conflict with the law — was 


strictly in keeping with martial law. It was be- 
lieved to be actually necessary. Judges, members 





service.” 

But that is not according to martial law, which, | 
as I have endeavored to show, overrides all other | 
law. 

In the course of his speech in this case, Gen. | 
Garfield quotes from a decision of the Lord Chief 
Justice in a case which occurred in one of the 
British provinces where a military officer arrested | 
a brother officer in obedience to, orders from his 
superior. Suit was brought on the ground that the 
arrest was illegal and the officer was allowed to 
go, on making an apology. The Chief Justice di- | 
rected the apology to be put upon the record “to 
the end that the present and future ages may know 
that who so set themselves up in opposition to the | 
law, or think themselves above the law, will in the | 
end find their.mistake.” 

“Opposite counsel,” continued the argument, | 
“are compelled not only to ignore the Constitution, | 
but to declare it suppressed, its voice lost in war, | 
to hold that martial law alone prevailed, that it 
silenced not only the civil courts, but the law of | 
the land, even the Constitution itself.” 

Hallam, in his Constitutional History (Vol. 1, | 
P. 429), says: , 

“In every country which makes claim to political 
or civil liberty, martial law as here attempted and | 
as found practical in England, against her own 
people, has been expressly forbidden for near two 
centuries —as well as by the principles of every 
true constitutional government. Washington, him- 
self, although clothed with almost dictatorial pow- 
ers, did not dare to override the civil law or dis- | 
regard the orders of the courts. He speaks of| 
Shay’s rebellion, which was cited by Hamilton, as | 
a proof that we needed a strong government, and 
states that during all that disturbance there was no 
declaration of martial law. 

Still another case was that of the rebellion in 
Pennsylvania in 1793. President Washington did 
not use his troops until the judge of the Circuit 
Court had certified that the marshal was unable to 
execute the warrants. Every movement was made 
under the direction of the civil authorities. So 
anxious was this great apostle of liberty on this 
subject that he declared in order that the army 
should not consider themsedves as judges or execu- 
tors of the law, but only as employed to support the 
proper authorities in their execution. 

In 1815 Gen. Jackson assumed command at New 
Orleans, suspended the functions of the civil au- 


| Gen. 





thorities and made his own will the only rule— 


| void and of none effect without reference to the 
circumstances that made it necessary. (Martins, La. 
Rep., 520). 

Lord Brougham asserted in strong Anglo-Saxon: 
“There is no such thing as martial law known or 
recognized in Great Britain.” Sir Matthew Hale, 
too, said: “In none of the revolutions or rebel- 
lions that have occurred since the time of Charles | 
has martial law been exercised, however much the 
necessity might seem to exist.” In Texas, Missis- 
sippi, Virginia and other seceding States Jefferson 
Davis declared martial law, and provost marshals 
were appointed under military authority, but the 
courts decided there could be no martial law. 
Queen Elizabeth once attempted to dispose of the 
persons of certain of her subjects by the law mar- 
tial. But she heard the storm of popular vengeance 
and yielded. Stratford, who, as Lord Lieutenant of 
Ireland, tried the Viscount Stormont by military 
law, pleaded in vain when tried therefor, that Ire- 
land was in a state of insurrection. Parliament was 
deaf to his appeals. Even the crown did not dare 
to interpose to save him. He died as a murderer. 

No authority anywhere exists for the monstrous 


| doctrine put forth by the governor of Colorado. All 


authority is against him. Military writers admit 
themselves to be under and not above the law. As 
Garfield said, many more such precedents 
might be cited. They all teach the same lesson. 
They enable us to trace from its far off source the 
progress and development of Anglo-Saxon liberty; 


its conflicts with irresponsible power, its victories 


dearly bought, but always won. 

So much, then, for the views of distinguished au- 
thorities — civil and military — upon the proposi- 
tion that the governor of a free State can, under 
any circumstances, substitute military rule for civil 
law. It has remained for the chief executive of a 
State christened on the first centennial anniversary 
of the birth of freedom, to declare that a usage 
which has been relegated to the barbarisms of the 
dark ages by even monarchical Britain and France, 
which has been repudiated by the father of his 
country, should in this day and age, when the 
last vestiges of despotism are being swept from 
the face of the earth, should be recognized as a part 
of the polity of a free people. 

It has been suggested that Gov. Peabody finds 
his warrant of authority for proclaiming martial 
law and military law within the borders of the 
“ Centennial ” State in the Constitution itself. And 
we are referred to the article and section which pro- 














XUM 


THE ALBANY 


LAW JOURNAL. 273 








vides that the governor may call out the militia 
to execute the laws, suppress insurrection and repel 
invasion. 

It cannot be pretended that this provision gives 
to the governor authority to overthrow the Con- 
stitution. A glance at some other constitutional 
provisions will aid in illustrating the fallacy of 
the doctrine, by showing the inconsistency between 
these and the theory of martial law. Take the pro- 
vision of trial by jury, the subordination of the 
military to the civil law, that all government em- 
anates from the people, that .no persons shall be 
proceeded against criminally otherwise than by in- 
dictment or information — that all offenses shall be 
bailable, except in capital cases. Will Governor 
Peabody claim that these constitutional safeguards 
can be set aside where martial law prevails, and 
that this subversion of the will and rights of the 
people is warranted by the very expression of their 
will? If martial law be what I have endeavored 
to show that it is, it robs the people of every 
single one of these constitutional safeguards. It 
invests the governor with the sole and arbitrary 
power to dispose of their persons and their prop- 
erty. To say that this is not what is meant by the 
Colorado proclamation and the consequent conduct 
of the military is to beg the whole question. 

“ These provisions,” said Judge Black, in the case 
before cited in 4 Wallace, “ were inserted so that 
neither the tyranny of the executive nor party 
rage in the legislature could change them without 
destroying the government itself.” 

If the proclamation of martial law does not make 
the governor the absolute ruler and judge in all 
cases irrespective of charter or Constitution, then 
words are meaningless, and we are at war over a 
shadow. If Gov. Peabody when he proclaimed 
martial law meant nothing more than that he 
summoned the military forces to the aid of the 
civil authorities, and that he did not mean to declare 
martial law as defined in the books, let him say 
so, and there will be an end of the argument. 
But all his acts belie such a position. As Judge 
Woodbury said in the famous case of Luther v. 
Borden, reported in Vol. VII of Hammond's 
Reports: 

“ What right have we to say that something else 
and something different was intended. If this was 
meant it meant a rule which exposed the whole 


population to be seized without warrant or oath, | 


their homes broken open and rifled, prisoners sent 
to all the harsh pains and penalties of court mar- 
tial or military commissions, for all sorts of sup- 
posed offenses; a rule under which every citizen 
exists with a halter about his neck, subject to be 
hung up by a military despot. For this is what 
martial law means.” (Simmons Prac. of Court 
Martials, 40.) ; 

The legislature of this very State of Colorado 
enacted in 1879 the following provision, found at 
page 135 of the session laws of that year: 

“Whenever in any county there is a tumult, riot. 





mob or any body of men acting together with in- 
tent to commit a felony, or to do violence to any 
person or property, etc., etc., and the civil authori- 
ties are unable to suppress the same the com- 
mander-in-chief, or the sheriff of the county in his 
absence from such county, may issue his call to the 
commanding officer of any regiment * * * to 
be and appear at a time and place specified, to act 
in aid of the civil authority.” 

Can anything be plainer than this? 

But if it should be assumed that the Constitution 
or statutes of the State stood in any such suicidal 
attitude toward their own very existence, there 
would still remain the conclusive argument and 
bulwark of the federal Constitution. If any state 
of things can authorize the declaration of martial 
law it can only be when a state of war exists. Has 
the governor of any State authority to declare war? 
It is the congress alone that can put the country or . 
any part thereof in a state of war. (Art. 1, sec. 8, 
1 Kent Com., 92.) 

I have been discussing the right of a State gov- 
ernment to defend itself without regard to forms of 
law. It is a fallacy. Under a republican form of 
government the executive must confine himself to 
a legal defense. If he goes beyond that, and com- 
mits acts of aggression upon the rights or liberties 
of citizens, he breaks the social compact, releases 
the people from their obligations, renders himself 
liable to be dragged to the block or be driven into 
exile. 

As has been said the plea of necessity is the 
tyrant’s plea. Under this pretense the most 
atrocious outrages have been and may be com- 
mitted. The government which must seek refuge 
in this argument is not worth preserving. 

In the case of Milligan, above cited, the opinion 
of the court was delivered by Justice Davis. After 
enumerating the various constitutional provisions 
which I have mentioned, he says that these pro- 
visions apply to every person except those attached 
to the army or navy. Then in answer to the claim 
that martial lawscovers with its broad mantle the 
acts in questio that case, proceeds: 

“Tf the posi e sound, then when war exists, 
foreign or doméStic, and the country is divided into 
departments the commander of one of them can, 
if he chooses, on the plea of necessity, substitute 


| military force for and to the exclusion of the laws, 





and punishes all persons as he thinks right and 
proper, without fixed and certain rules. * * * 
Martial law established on such basis destroys every 
guarantee of the Constitution — and effectually ren- 
ders the military independent of and superior to 
the civil power — the attempt to do which by Great 
Britain was deemed by our fathers such an offense 
that they assigned it to the world as one of the 
causes which impelled them to declare their inde- 
dependence. Civil liberty and martial law cannot 
endure together. The antagonism is irreconcilable, 
and in the conflict one or the other must perish.” 

Let me sum it all up in a few words. I think I 





274 


THE ALBANY 





LAW JOURNAL. 





have shown incontestibly: First, that when Gov- 
ernor Peabody assumed to declare martial law he 
meant that term to be understood in the sense in 
which it had been defined by all the authorities 
in this and every other country. Second, that this 
martial law is nothing more nor less than the per- 
sonal, arbitrary rule of the commander of the mili- 
tary forces, who is amenable to no other law, con- 
stitutional or statutory. Third, that martial law has 
been unknown in England or France for upwards 
of two hundred years, and has been repudiated and 
condemned by the most eminent statesmen, citizens 
and soldiers in this country. Fourth, that the gov- 
ernor of a State is the creature of, and amenable to, 
the Constitution alone, and that to permit the 
theory of martial law to prevail would be to make 
the Constitution null and void. Fifth, that a decla- 
ration, by the governor, of martial law presupposes 
a state of war, and that war can be declared by the 
congress alone. Sixth, and lastly, I have shown that 
the Supreme Court of the United States, in the 
Milligan case, in a clear and unequivocal way, re 
jects the entire doctrine that martial law can exist 
under our form of government. 

If it be asked what, then, must the governor do 
in such a case, I reply that the Constitution of the 
State and of the United States have pointed out the 
way so that he who runs may read. If the military 
forces of the State are sufficient to quell disturb- 
ances, the Constitution has provided the way by 
which it may be accomplished — in aid of the civil 
authorities. If the State is unable to cope with 
the insurrection, or domestic disturbance, the gov- 
ernor may then call upon the president for aid. But 
all, it will be observed, under the organic law, for 
the federal government is bound to guarantee the 
State a republican form of government. It will be 
recollected that even Gen. Ruger, acting under 
the orders of President Grant, with almost omnipo 
tent authority in South Carolina, did not dream of 
deposing the State government which he recognized 
as the civil government, nor to proceed in any 
manner except in aid of the civil,authority, and in 
conformity to the direction of Chamberlain, 
who was recognized as the law ecutive of the 
State. , 

It is on record now that Gen. Hancock, in a 
letter written to Gen. Sherman, and worthy to rank 
by the side of the words of Washington himself, 
severely criticised the action of this same Ruger 
in South Carolina, in giving even the semblance of 
foundation for the charge that he had overridden 
the civil authorities. In this he but represented the 
genius of our government. The tendency toward 
what is termed strong government, centralization, 
limitation of the constitutional rights of the people, 
has made rapid progress in the past thirty years. 
The action of Governor Peabody is quite in keeping 
with this spirit and tendency. It is high time, 






therefore, that the people represented by the press 
of this land should cry a halt and ascertain which is | 


the true logic and which the inevitable conse- 
quences of such manifestations. 


New York, June 15, 1904. 


Epwarp J. MAxwELL, 
7 Pine Street, New York City. 


———¢——_——— 


THE ENFORCEMENT OF THE FOUR- 
TEENTH AMENDMENT. 


As might be expected this proposition in the 
Republican platform‘is not equally popular in all 
sections of our country, nor with all classes in the 
same section. Upon some it produces an effect 
not dissimilar to that which a red rag produces 
upon an infuriated bull, while by others it is re- 
ceived with the same enthusiasm as is the familiar 
sound of a revival hymn. But it is fitting that we 
study it from the standpoint of either of these, 
but rather from the standpoint of a sober lover of 
his country and the Constitution. 

And in order that we may study it intelligently 
it is necessary that we get clearly before our minds 
what it is and what line of action it proposes. The 
plank reads as follows: ‘“‘We favor such con- 
gressional action as shall determine whether by 
special discriminations the elective franchise in any 
State has been unconstitutionally limited, and if 
such is the case we demand that representation in 
congress and in the electoral college shall be pro- 
portionately reduced, as directed by the Constitu- 
tion of the United States.” 

There is in this no attempt to straddle or to con- 
ceal thought by words, as is sometimes done in 
political platforms. It at least possesses the virtue 
of clearness. It is a plain and simple proposition 
to find out whether or not the Constitution is 
violated in a given particular and if so to enforce 
the penalty provided in the instrument itself for 
such violation. Neither can it be urged that con- 
gress is not the proper body to act in the premises, 
inasmuch as it is the branch of the government 
which apportions representatives. It is, therefore, 
not only its right, but its duty to see to it that the 
plain provisions of the Constitution with reference 
to apportionment are complied with. 

While there may be those who question the wis- 
dom of that part of the Constitution dealing with 
this question, who impugn the motives which led 
to its adoption, yet we are convinced that such do 
not at present constitute a majority of the people 
of the United States. And even if they did, the 
proper course would be to effect a repeal of such 
objectionable parts of the Constitution rather than 
to defy or circumvent them while they still remain 
a part of the supreme law of the land. If there is 
one thing above another which the American peo- 
ple need to cultivate, it is a greater respect for law; 
but this feeling can never be fostered by a resort 





to means which make of laws a dead letter. If we 
may be permitted to use a figure of speech, respect 
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for law is not a plant which flourishes in the sour 
soil of sullen defiance or in the sunless atmosphere 
of misty circumvention. 

Once we concede the right of an individual or 
group of individuals called a State, to set at naught 
a provision of the Constitution which by its terms 
is binding upon them, it is useless to talk of a 


government of laws, for law has given place to| 


whims, and orderly government to the rule of the 
mob. 


which it meets opposition, we are no longer a} 


nation but a confederacy of incoherent factions. The 
legal basis upon which the Civil war was fought out 
was the right of the general government to enforce 
obedience to its laws. And if that conflict settled 
anything it was this very question. 
indeed unfortunate to have to fight the ground over 
again. 

It is all very well to talk of an educational test 
and that a certain standard of intelligence is neces- 
sary in order that the elective franchise may be of 
value to its possessor or consistent with the wel- 
fare and safety of the State. But the fact is that 
the recent amendments to the Constitutions of cer- 
tain of the southern States for the purpose of lim- 
iting the franchise has not been a move toward 
establishing a general educational test or standard 
of intelligence, but has been well understood to be 
a move toward a general disfranchisement of the 
negro as such. There is nothing to be gained by a 


quibbling about such matters or in dodging the | 


truth. Only recently a delegate to one of the con- 
ventions for amending the Constitution with ref- 
erence to the elective franchise in defending the 
plan proposed, voiced the sentiment of his co- 
workers in the following language: “ Well, didn’t 
we come here to disfranchise the niggers, and 
doesn’t this do it.” 

Few people believe more firmly than do I in a 
reasonably high standard of intelligence as a quali- 
fication for voting, but I know as a matter of ob- 
servation that the application of the so-called 
educational test is in most of the southern States a 
mere mockery. The Democratic party being in 
control of the election machinery, two of the judges 
are Democrats and the one Republican being ap- 
pointed by the opposite party is usually the 
Republican of least intelligence and strength of 
character in the district, when a negro is challenged 
upon the ground that he cannot read the Constitu- 
tion of the State intelligently there will practically 
always be at least a majority of the judges to whom 
his reading is unintelligible and that is sufficient to 
reject his vote. If, upon the other hand, a white 
man’s vote is challenged upon the same ground, 
which very rarely happens, his reading is always 
intelligible to the majority, which is sufficient to 
admit his vote. The educational test under such 
conditions, and there is little likelihood of an early 
change in the conditions, is simply another name 
for negro disfranchisement. Such a hollow mock- 





If the federal power to compel obedience to | 
its laws extends no further than to that point at | 


ery puts a violent strain upon free institutions and 
should not be left to go unpunished. But appar- 
ently the only way to punish it is the way provided 
in the Constitution, viz.: by reducing the repre- 
sentation in Congress of those States which sanc- 
tion disfranchisement. The individual negro who 
is disfranchised is practically without recourse, as 
appears from a history of the cases of those who 
have appealed to the courts. 

Whether or not the penalty provided in the Con- 
stitution will prevent disfranchisement is an open 
question. Prejudices are such that it is doubtful if 
it will. But it will prevent those who indulge in 
it from exercising an influence in congress and in 


| the electoral college which is out of all proportion 


It would be | 





to their numbers, as they do at present. There is 
ne good reason why 20,000 voters in Mississippi or 
South Carolina should insist upon having the same 
power as 40,000 in other sections of the country. It 
would be no injustice to so reduce their power as 
to remove the premium which the present policy 
places upon disfranchisement. 

The swaggering boast that this is a “ white man’s 
country” is largely twaddle. Though the whites 
are and probably always will be preponderant in 
both numbers and influence, this is not a country 
in which caste is recognized. The spirit of Ameri- 
can institutions and the good sense of the American 
people are opposed to it, and their opposition is 
founded upon principle and experience. The rapid 
progress and abiding achievements of the American 
people as a nation is due in large part to the fact 
that the usefulness of the individual has been his 
passport to success. And it is to be devoutly hoped 
that this rule may never be reversed so that the 
consideration of man’s usefulness to his fellow man 
will be subordinated to considerations of lineage, 
color or caste, under whatever form. No group 
has a monopoly upon merit, however much they 
may be inclined to think so. 

While it may have been a mistake, and I think 
it was, to have ever brought the negro to our 
shores, it is now useless to argue that question. 
Yet this much is certain, that the negro should not 
be blamed for the mistake of the white man in 
bringing him here. The fact is that he is here and 
to all appearances will be here for some time. It 
will not do to massacre him simply because he 
is not white. His presence is, therefore, a factor to 
be reckoned with. The rational thing would seem 
to be to endeavor to make more of a man out of 
him, and by all means not to make him feel that 
he has not the possibilities of a man in him, not 
to deprive him of the opportunity or incentive to 
make more of a man out of himself. 

The attempt to confuse political and civil with 
social equality is superficial, where it is not insin- 
cere. The majority, expressing their will through 
the proper channels, have the right to say who can 
sue and be sued upon an equality with me, who can 
vote and hold office upon an equality with me; but 
the majority have not the right and do not attempt 
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to say whom I shall receive into my home as a 
guest or into whose home I shall go as a visitor. 
Social equality is a personal matter and is well- 
recognized as being outside the realm of those 
things which may be regulated by law. Compulsory 
social equality is, therefore, a product of a dis- 
ordered or designing imagination — it is a bogie- 
man. 

It is urged by some that the inclusion of this 
plank in the platform of one of the great national 
parties is unfortunate, as it serves to stir up the 
race issue. The stirring up of the race issue is 
certainly not a thing to be desired. Yet, however 
undesirable it, may be, it is nevertheless true that 
the race issue was already stirred up, the evidence 
of which is to be found in the Constitutions of sev- 
eral States, for which changes the failure to include 
such a plank in the platform of 1896 and 1900 is to 
a greater or less extent responsible. That this 
apparent fear upon the part of the Republican party 
to declare for an enforcement of the law, as found 
in the Constitution, lent encouragement to those 
inclined toward disfranchisement of the negro is 
reasonably certain, as can be seen from the activity 
in this direction which followed each of the above 
failures. 

However much we may deprecate any line of 
action which tends to press the troublesome race 
issue, there is, as already suggested, another issue 
involved in this matter which we cannot afford to 
refrain from pressing, viz.: the right and the duty 
of the American people to punish a violation of 
their laws. It is the vital issue as to whether or 
not we are a nation. Whether a party gains votes 
or loses votes by it, it cannot afford to dodge meet- 
ing this issue squarely, if it is to retain the respect 
of an order-loving, law-abiding people. To vio- 
lators of the law who say in effect “ what are you 
going to-do about it?” it can by no means afford 
to answer — nothing. 

Epwin MAXxeEy. 

University oF W. Va., September, 1904. 


a 
ABRAHAM LINCOLN, THE LAWYER. 


By Harry Eart MONTGOMERY. 


“It was in the spring of 1837,” writes John F. 
Speed, “and on the very day that he (Abraham 
Lincoln) obtained his license, that our intimate 
acquaintance began. He had ridden into town on 
a borrowed horse, with no earthly property save 
a pair of saddle bags containing a few clothes. I 
was a merchant at Springfield and kept a large 
country store, embracing dry goods, groceries, 
hardware, books, medicine, bedclothes, mattresses, 
in fact, everything that the country needed. Lin- 
coln came into the store with his saddle bags on 
his arm. He said he wanted to buy the furniture 
for a single bed. The mattresses, blankets, sheets, 








coverlid and pillow, according to the figures made 
by me, would cost seventeen dollars. He said that 
was perhaps cheap enough, but, small as the sum 
was, he was unable to pay it. But if I would credit 
him till Christmas, and his experiment as a lawyer 
was a success, he would pay then, saying, in the 
saddest tone, ‘If I fail in this, I do not know that 
I can ever pay you.’ As I looked up at him I 
thought then, and think now, that I never saw a 
sadder face. 

“T said to him, ‘ You seem to be so much pained 
at contracting so small a debt, I think I can sug- 
gest a plan by which you can avoid the debt and 
at the same time attain your end. I have a large 
room with a double bed upstairs, which you are 
very welcome to share with me.” 

“* Where is your room? ’said he. 

“* Upstairs,’ said I, pointing to a pair of wind- 
ing stairs which led from the store to my room. 

“ He took his saddle bags on his arm, went up- 
stairs, set them down on the floor, and came down 
with the most changed countenance. Beaming 
with pleasure, he exclaimed, ‘Well, Speed, I am 
moved!’ 

“Mr. Lincoln was then twenty-seven years old, 
a lawyer without a client, no money, all his earthly 
wealth consisting of the clothes he wore and the 
contents of his saddle bags.” 

From this humble beginning in this obscure vil- 
lage of twelve hundred inhabitants, Abraham 
Lincoln rose to a foremost place among the giants 
of his profession in the State of Illinois. But for 
a young man brought upon on the plains, prac- 
tically without schooling, handicapped in every 
way by his early training, the struggle was hard 
and the disappointments many. 

The following incident told by Mr. John Clay 
Whitney shows one of the difficulties with which 
Lincoln had to contend: 


“John W. Braddeley was an Englishman who 
lived at Leroy, in McLean county, in an early day. 
He was entirely truthful, and with no disposition 
to exaggerate. He told me that a suit having been 
brought against him in the Circuit Court, he em- 
ployed John T. Stuart to defend it. When the 
time of court came, at which his case was to be 
tried, an ungainly, awkward specimen of humanity, 
clad in homespun, ill-fitting clothes, and with the 
appearance of a country rustic on his visit to the 
circus, sought him out eagerly, as he was putting 
up his team at the livery stable, and shyly and 
awkwardly handed him a note, which read sub- 
stantially as follows: 


“*Mr. Braddeley: Dear Sir.—I cannot pos- 
sibly attend the McLean court at this term, 
and I have sent my partner, Abraham Lincoln, 
who will hand you this, to attend to the “ Fell” 
suit; he will try it well; please restate your 
case, and bring your witnesses to him, and you 
can pay him the balance of my fee, etc. 


(Signed) 


Joun T. Stewart.’ 
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“ Braddeley, although living in the frontier, was 
a merchant and still preserved much of the hauteur 
and aristocratic notions of an English gentleman, 

* * * and his disdain at beholding the uncouth 
bumpkin before him, posing as a barrister, and 
aspiring to officiate for him in the Aula Regis, was 
beyond all endurance; and he then and there, to 
the great edification of the stable boys, abused both 
Stuart and his astonished messenger without stint 
or limit; and then went to the hotel and em- 
ployed McDougall, afterwards United States sena- 
tor from California, to defend his case. * * * 
John T. Stuart told me that he recollected the inci- 
dent well, and that Lincoln told him all about it.” 

But nothing could discourage him or break his 
resolution to develop into a great man. On the 
street corner he studied men, in his office he gath- 
ered book learning, and in the quiet hour he di- 
gested the knowledge gained. 

Life in Illinois at this time was crude and simple, 


kempt courtrooms, where, ten months in the year, 
the town boys played at marbles or rudimentary 
circus.” * * * 

“The country. seats were located at small and 
primitive villages and the business of the court was 
meagre and uninteresting. The only law library in 
the circuit, beyond a few small collections of law 
books, was at Springfield, and we depended mainly 
for our references to the old statutes of 1845 and 
on the ten volumes of Illinois reports, which, at that 
time, embraced all our adjudged and _ settled 
— -." - 

“When one court was through, the judge and 
| lawyers would tumble into a farmer’s wagon, or a 
| carryall, or a succession of buggies, and trundle off 
| across the prairies to another court, stopping by 
| the way at a farmhouse for a chance dinner.” * * * 
| “In this kind of unsteady, nomadic life, Lincoln 
| passed about four months in eath year; he had no 
| clerk, no stenographer, no library; no method or 





and so were the courts and the administration of | system of business, but carried his papers in his 
justice. Books and libraries were scarce. The | hat or coat pocket. The consideration and trial of 
fundamental principles of the common law, as set | each case began and ended with itself; he was con- 
forth by Blackstone and Chitty, were not difficult | tinually roused to devise a new policy, new tactics, 





to acquire; and brains, common sense, force of | 
character, tenacity of purpose, ready wit and power | 
of speech supplied the deficiencies of learning. The | 
lawsuits in those early days were extremely simple, 
and the principles of natural justice were mainly 
relied upon to dispose of them, without resort to 
technical learning. But there were highly educated 
and powerful men at the bar of Illinois when Lin- 
coln was practicing, among them being Stephen T. 
Logan, John T. Stuart, Edward D. Baker, Samuel 
H. Treat, Josiah Lamborn, Jesse B. Thomas, Ste- 
phen A. Douglas and Cyrus Walker, and it was by 
constant contact and conflict with these able lawyers 
that Lincoln acquired professional strength and | 
skill. 

As the population increased business became more 
complicated, interests more diversified, and more 
technical knowledge was required. Chicago devel- 
oped into one of the richest and most intensively 
active cities on the continent, and the rest of the | 
State made rapid progress. The early practitioners 
grew with this growth and mastered the knowledge 
requisite to keep pace with the changed conditions. 
Lincoln, never lagging behind, but always pushing | 
ahead of his competitors, became, when of middle | 
age, a lawyer whose strength, wisdom and power | 
were everywhere acknowledged. 

The judicial circuit in which he lived consisted | 
of fourteen counties, and he made it a practice to | 
travel over the entire circuit and to attend the ses- | 
sions of every court. 

“T use to traverse, periodically, the wild Illinois | 
prairies with this greatest of men,” writes John Clay 
Whitney. “ Our means of travel were limited to 
home-made vehicles, and we were accustomed to 
put up at homely farmhouses and village inns; sleep 
two in a bed, and eight in a room; our business 
was transacted and our daily bread earned in un- 


| 
| 
} 
, 
| 





fresh expedients with each new retainer.” 
He had a broad knowledge of things and a large 
experience in the affairs of life. He was a master 


| of the human heart; he knew all the hopes, all the 


fears, all the ambitions, all the passions that sway 
mankind. He had a sound, logical mind, a large 
vision, a magnetic presence, and the voice of an 
orator. He had the ability to perceive with almost 
intuitive quickness the decisive point in a case, and 
the wisdom to throw away all trappings, no matter 
how brilliant they might be, and cling to that one 
main point as a shipwrecked seaman clings to a 
lonely spar. 

Judge Stephen A. Douglas said of Mr. Lincoln: 
“As a pleader before a jury he seems in congenial 
relation at once; and, before any jury that I have 
seen him address, there was little use for any law- 
yer to oppose him except in matters of fact, and 
in these he always conceded the truth in the cases 
which he tried; but as an advocate he had no 
equal before a jury, and if he has ever met one, I 
have never heard of it.” 

While Leonard Swett, one of the most brilliant 
members of the Illinois bar, has written: “If he 
ever had any superiors before a jury — and the more 
intelligent the jury the better it pleased him — 
I never heard of them. In my younger days I often 
heard Tom Corwin, Sargent Prentiss, Rufus Choate 
and Humphrey Marshall, but Lincoln at his best 
was more sincere and impressive than all of them, 
and what he could not accomplish with a jury, no 
living man need ever try.” 

Ward Lamon, who was one of Mr. Lincoln’s 
numerous circuit partners, says that he and Lincoln 
frequently fell out in the matter of fees. On one 
occasion Lamon was particularly incensed. He had 
charged and received a good sized fee for a case 
which the two had tried together and won. When 
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Lamon offered Lincoln his share he refused it. | 
The fee was too large, Mr. Lincoln said; part of | 
it must be refunded, or he would not accept a cent. | 
Judge David Davis, afterwards justice of the United | 
States Supreme Court, heard of the transaction, and, 
calling Lincoln to him, said: ‘‘ You are pauperizing | 
this court, Mr. Lincoln; you are ruining your fel- 
lows. Unless you quit this ridiculous policy, we 
shall all have to go to farming.” But not even 
the ire of the bench could move this staunch and | 
honorable lawyer, who still refused to accept more 
than he thought he was entitled to. 

In an address after the death of Mr. Lincoln, 
Judge Davis said: “I enjoyed for over twenty years 
the personal friendship of Mr. Lincoln. We were 
admitted to the bar about the same time and trav- 
eled for many years what is known in Illinois as the 
Eighth Judicial Circuit. * * * In all the ele- 
ments that constitute the great lawyer, he had few | 
equals. He was great both at nisi prius and before | 
an appellate tribunal. He seized the strong points | 
of a cause and presented them in clearness and | 
great compactness. His mind was logical and di- | 
rect, and he did not indulge in extraneous discus- | 
sion. Generalities and platitudes had no charm for | 
him. 


and he rarely failed in a legal discussion to use that | 





* ¥* * His power of comparison was large, | 
| 


mode of reasoning. The frame work of his mental | 
and moral being was honesty, and a wrong cause 
was poorly defended by him. The ability which 
some eminent lawyers possess, of explaining away 
the bad points of a cause by ingenious sophistry, 
was denied him. In order to bring into full activity 
his great powers, it was necessary that he should 
be convinced of the right and justice of the matter 
which he advocated. When so convinced, whether 
the cause was great or small, he was usually 
successful.” 

When the famous McCormick Reaper case was 
on trial, Edward M. Stanton, late secretary of war, 
was one of the counsel, as was also Mr. Lincoln. 
The latter, as he strode into the courtroom, wear- 
ing a linen duster and looking the extremity of 
ungainliness, called forth a whispered question from | 
Stanton as to who this “fellow from the corn- 
- fields” could be. The case had not gone on many | 
days before the lawyer whom Stanton questioned 
asked him if he had discovered the calibre of the 
wearer of the linen duster. “He is a mighty man,” 
said Stanton, “if a linen duster would only make 
me as wise as he is, I would wear a duster, too.” 

Buffalo, N. Y., April 25, 1904. 





——~¢———— 


The owner of a boiler is held, in Anderson v. Hays 
Mfg. Co. ([Pa.] 63 L. R. A. 540), not to be liable | 
to owners of adjoining property for injuries caused 
by its explosion through the negligence of persons 
selected by him to inspect and repair it, where the 
persons selected to do the work are competent, 
and he is not aware of negligence in the perform- 
ance of the duty. 





LOTTERIES. 


DIsTRIBUTION OF MONEY IN GUESSING CONTEST A 
VIOLATION OF THE STATUTE. 


New York Court or APPEALS. 
(August 5, 1904.) 
Tue PEorLe oF THE STATE OF NEw York ex rel. 
IsmarR S. Ettison, Respondent, v. PATRICK 
Lavin, Police Officer, Appellant. 


Appeal from an order of the Appellate Division 
of the First Department affirming an order of the 
special term, discharging the relator on a writ of 
habeas corpus. 

Howard S. Gans and Samuel H. Guggenheimer, 
for appellant; John W. Ingram, for respondent. 


CuLLEN, J.—The relator, the publisher of a 
trades newspaper known as the United States To- 
bacco Journal, was arrested on a warrant issued 
by one of the justices of the special sessions of the 
city of New York, which charged him with a vio- 
lation of section 327 of the Penal Code, in having 
advertised a lottery within this State. The com- 
plaint and depositions on which the warrant was 
issued showed that the relator published the follow- 
ing advertisement: 


“The United States Tobacco Journal. 
SAVE CIGAR BANDS. 
Another free Distribution of 
$142,500.00 
Will be made in December, 1903. 
Based on the Month of November, 1903. 
TO SMOKERS OF 
(Here follow the names of thirty brands of cigars.) 
“ How many cigars (of all brands, no matter by 
whom manufactured) will the United States collect 
taxes on during the month of November, 1903? 
(Cigars bearing $3.00 tax per thousand.) 
“The persons who estimate nearest to the num- 
ber of cigars on which $3.00 tax per thousand is 
paid during the month of November, 1903, as 
shown by the total sales of stamps made by the 


| United States Internal Revenue Department during 


November, 1903, will be awarded as follows: 
To the (1) person estimating the 
PEER ee re eee 
To the (2) persons whose estimates 
are next closest ($2,500 each)... 
To the (5) persons whose estimates 
are next closest ($1,000 each).... 
To the (10) persons whose esti- 


$5,000 in cash. 
5,000 in cash. 


5,000 in cash. 


mates are next closest ($500.00 

OE os Ties eer. A 5,000 in cash. 
To the (20) persons whose esti- 

mates are next closest ($250.00 

NN Se ee th eee A: 5,000 in cash. 
To the (25) persons whose esti- 

mates are next closest ($100.00 

| RUMP SEREE Poser eet SPE Ts ie 2,500 in cash. 
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To the (50) persons whose esti- 
mates are next closest ($50.00 
MD. 2. Mnaes a Ghadiew an vceee et 

To the (100) persons whose esti- 
mates are next closest ($25.00 
RR Ee cee tebe ae, te at eae 

To the (2,000) persons whose esti- 
mates are next closest ($10.00 
RNS EF uo tease ake 6s oreo eats Guess Wake 

To the (3,000) persons whose esti- 


2,500 in cash. 


2,500 in cash. 


20,000 in cash. 


mates are next closest ($5.00 

ES un. eminabincecaie ton oaneeaie 15,000 in cash. 
To the (30,000) persons whose esti- 

mates are next closest we will 

send to each one box of 50 

“Cremo” Cigars (value $2.50 

CP EE ac o8 6nd 6.0: owen eepad<s en 75,000 in cash. 

35.213 
OS $142,500 


“ Every 100 Bands from Above-named Cigars will 
Entitle you to Four estimates. 

“(One band from ‘ Florodora’ Cigars or one 
band from ‘Florodora Operas’ counting as two 
bands from the other cigars mentioned; and no 
less than 100 bands will be received at any one time 
for estimates.) 

“Information which may be of value in making 
estimates: The number of cigars now bearing 
$3.00 Tax per thousand, for which stamps were pur- 
chased, appears below: 


1900. 1901. 1902. 
January ...... 422,512,494 488,806,638 496,983,717 
February 394,440,344 417,196,433 445,495,483 
ae 436,122,007 445,641,761 516,590,027 
We ho ce dc' 427,952,558 481,870,212 516,835,163 
a eee 456,500.855 553,187,580 523,035,907 
| eae 473,591,527 500,693,908 532,151,477 
[Bae eee 457,642,572 501,318,407 571,866,633 
August ...... 483,551.833 485,441,753 565,974,550 
September ... 474,787,902 501,800,523 575,804,470 
October ...... 532,205,063 574,551,047 628,881,303 
November 508,258,250 520,308,500 562,444,303 
December .... 467,092,208 470,312,170 .......-5. 

“Only Cigar Bands are Good for Estimates. 


Send Nothing but Cigar Bands Under this Offer. 

“In case of a tie in estimates, the amount offered 
will be divided equally among those entitled to it. 
Distribution of the awards will be made as soon 
after December Ist, 1903, as the figures are obtain- 
able from the Internal Revenue Department of the 
United States for November, 1903. 

“Write your full name and Post Office address 
plainly on packages containing bands. The postage 
or express charges on your package must be fully 
prepaid, in order for your estimate to participate. 

“ All estimates under this offer must be received 
on or before October 31st, 1903, by the 

“Florodora Tag Company, Jersey City, N. J. 

“ Send each estimate on a separate piece of paper 
with your name and address plainly written on each. 





“You do not lose the value of your bands. Re- 
ceipt will be sent you for your bands, and these 
receipts will be just as good as the bands them- 
selves in securing Presents illustrated in our Cata- 
logue. 

“ Handsomely illustrated 80-page catalogue (page 
7 in. x 10 in.) showing 11 Presents exactly as they 
are, and with beautiful embossed cover lithographed 
in 10 colors and gold. will be mailed to any address 
upon receipt of 10 cents, or ten tags, or 20 cigar 
bands.” 

On his arrest the relator sued out a writ of 
habeas corpus, and on the return thereto was dis- 
charged on the ground that the scheme advertised 
by him was not a lottery within the definition of 
the Penal Code, and that hence no crime was 
charged against him. The order of discharge was 
affirmed by the Appellate Division by a divided 
court, and from that order this appeal is taken. 

Doubtless the purpose of the Florodora Company 
in establishing the system of competition for prizes 
detailed in the advertisement was to increase the 
sale of its various brands of cigars. For that pur- 
pose it was justified in using any innocent or legal 
means to attract customers, and even the legis- 
lature could not, under the guise of enacting a 
police regulation, interfere with this liberty. (Peo- 
ple v. Gillson, 109 N. Y., 389.) But the prohibition 
and regulation of gambling in all forms and lotter- 
ies of every kind are unquestionably valid exercises 
of legislative power, and if the scheme established 
by the advertiser was in effect a lottery, the fact 
that the dominant purpose was merely to increase 
the advertiser's business does not save it from 
condemnation. A lottery is defined by the Penal 
Code (sec. 323) as “a scheme for the distribution 
of property by chance, among persons who have 
paid or agreed to pay a valuable consideration for 
the chance. whether called a lottery, raffle, or gift 
enterprise or by some other name.” By section 
327 advertising a lottery is made a misdemeanor. 
That the scheme provides for the distribution of 
property is apparent on its face. That the persons 
among whom the distribution is to be made pay 
a valuable consideration for the chance when they 
purchase the cigars, the bands on which entitle 
them to compete for the prizes, is settled by au- 
thority. (Hull v. Ruggles, 56 N. Y., 424.) There- 
fore, the only question presented by the case is 
whether the distribution is made by chance or not. 

It is not necessary to enter into a very elaborate 
discussion of what constitutes chance. Nearly all 
people at this day believe (however inconsistent 

eir conduct at times may be with such belief), that 
the laws of nature are uniform and that all phe- 
nomena or occurrences are the necessary effect of 
antecedent causes operating according to fixed 
laws. “It is strictly and philosophically true in 
nature and reason that there is no such thing as 
chance or accident; it being evident that these 
words do not signify anything really existing, any- 
thing that is truly an agent or cause of any event: 
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but they signify merely men’s ignorance of the real 
and immediate cause.” But though nothing occurs 
in the world as a result of chance, the occurrence 
may be a matter of chance to the observer from his 
ignorance of antecedent causes or of the laws of 
their operation. If one is told to draw from a box 
of which he is informed simply that it contains 
black balls and white balls, it is to him a matter of 
equal chance whether he draws a black one or a 
white one, and this though in fact the box contains 
ninety-nine of one kind and one of the other. Nor 
would the chances to him be at all changed if he 
were told that there were ninety-nine of one kind 
and one of the other unless he was told of which 
color the ninety-nine were. Therefore, that may 
be a matter of chance to one man which is not a 
matter of chance to another, and with different men 
the chances of the occurrence of any event may 
differ greatly. It may be said that an event pre- 
sents the element of chance so far as after the exer- 
cise of research, investigation, skill and judgment 
we are unable to foresee its occurrence or non- 
occurrence or the forms and conditions of its 
occurrence. 

The learned judge who wrote for the majority 
of the Appellate Division said of the contest or 
competition presented in this case: “It is mani- 
festly impossible for anyone to ascertain or know 
in advance the number of cigars in a given month 
upon which the government will attach revenue 
stamps of the denomination of $3 per thousand. | 
The period for presenting estimates closed on the 
last day of the month preceding that for which they 
were to be made, and obviously there are many 
other elements of chance that render it difficult for 
anyone to make any estimate that will approximate 
accuracy.” The correctness of this statement can- 
not be questioned. He thought, however, that 
knowledge of the condition of the tobacco trade, the 
importation of cigars and similar matters not stated 
in the advertisement would enable those possessing 
the information to estimate more accurately than 
others ignorant of these conditions. From this the 
learned judge concluded that the distribution would 
not depend exclusively on chance, but, to some 
extent at least, be affected by the exercise of judg- 
ment, and that, therefore, the scheme did not con- 
stitute a lottery. 

Pure chance is defined by Black in his Law Dic- | 
tionary to be “the entire absence of all means of 





calculating results,” and if to constitute a lottery 
it is necessary that the distribution should be purely | 
by chance without any other element affecting tht | 
result, as has been held in a number of jurisdictions | 
(Caminador v. Ulton, 60 L. J., 116, 1891; Hall v.| 
Cox, L. R., 1 Q. B., 198, 1899; Regine v. Dodds, 4 | 
Ont. Rep., 390; Regina v. Jamieson, 7 id., 149: | 
U. S. v. Rosenbloom, 121 Fed. Rep., 180; People 
v. Elliott, 3 L. R. A., 405; Opinions of U. S. Attor- 
neys-General, Vol. 19, p. 681), then it may be con- 
ceded that the scheme before us is not a lottery. 
But our statute does not provide that the distribu- 


tion must be by pure chance or by chance ex- 
clusively, but by chance. The construction of this 
term has been presented in several States in which 
the statutes imposed penalties for betting on games 
of chance not inflicted on other modes of gaming. 
The earliest case on this subject is that of State 
v. Gupton (8 Iredell, 271), where the distinction 
between games: of chance and those of skill was 
fully discussed. It was there said: ‘“ We believe 
that in the popular mind the universal acceptation 
of a ‘game of chance’ is such a game as is de- 
termined entirely or in part by lot or mere luck, 
and in which judgment, practice, skill or adroitness 
have honestly no office at all or are thwarted by 
chance. As intelligible examples the games with 
dice are determined by throwing only, and those 
in which the throw of the dice regulates the play, 
or the hand at cards depends upon a dealing with 
the face down, exhibit two classes of games of 
chance.” On the other hand, games of chess, 
checkers, billiards and bowling were held to be 
games of skill. This distinction has obtained in all 
those jurisdictions where the definition of the term 
“game of chance” has been material under their 
statutory law (Voortham v. State, 59 Miss. Rep., 
179; Euhancs v. State, 5 Mo., 420; Harless v. U. S., 
1 Morris, Iowa, 169; Vascock v. State, 10 Mo., 
505). Throwing dice is purely a game of chance, 
and chess is purely a game of skill. But games of 
cards do not cease to be games of chance because 
they call for the exercise of skill by the players, 
nor do games of billiards cease to be games of skill 
because at times, especially in the case of tyros, 
their result is determined by some unforeseen acci- 
dent, usually called luck. The test of the character 
of the game is not whether it contains an element 
of chance or an element of skill, but which is the 
dominating element that determines the result of 
the game. This is in harmony with the views ex- 
pressed in our own decisions, though the exact 
question has not been before us. In People ex 
rel. Lawrence v. Fallon (152 N. Y., 12) it was held 
that the award of a prize or stakes for the successful 
competitors in a horse race was not a. lottery. 
Judge Martin there said: ‘“ There is certainly a 
great difference between a contest as to the speed 
of animals for prizes or premiums contributed by 
others, and a mere lottery, where the controlling, 
and practically the only element, is that of mere 
chance alone. A race or other contest is by no 
means a lottery simply because its result is uncer- 
tain or because it may be affected by things 
unforeseen and accidental.” Equally we think that 
a lottery does not cease to be such and becomes a 
mere contest because its result may be affected, to 
some slight extent, by the exercise of judgment. 
As already said, the cases cited by the learned 
judge at the Appellate Division support his con- 
clusion. In the last English case (Hall v. Cox, 


supra), a prize to the reader of a newspaper who 
should approximate most closely the number of 
deaths in London during a specified week was held 
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not to be a lottery. In Regina v. Dodds (supra) 
it was held that the award of a prize to the person 
who should most closely estimate the number of 
beans in a glass jar was dependent on the exercise 
of skill or judgment and not on chance. These 
decisions proceeded on the ground that to consti- 
tute a lottery the distribution must be exclusively 
by chance. 


award of a prize to the person who should estimate 
most closely the number of beans in a gfass globe, 
was held to be a lottery. The court there said: 
“ An expert mathematician might more nearly fix 
the size of the globe than an entirely uneducated 
person. And so he, and persons of better judgment, 
might more nearly fix the number of beans in the 
globe than persons of less judgment; yet the exact 
number would be a mere matter of guessing. That 
anyone should guess the correct number would be 
a matter of the merest chance, because there are 
no means of attaining to a certainty.” So far as 
the cases in the Federal courts are concerned it is 
not necessary to refer to them as they have been 
in effect overthrown by the recent decision of the 


On the other hand, in Huddleson v. | 
State (94 Ind., 426) a precisely similar scheme, the | 


| the event by which the distribution was to be deter- 
| mined, we think it perfectly clear that the dominat- 
| ing and controlling factor in the award of the prizes 
|is chance. We well know that in many lines of 
| trade and business there are experts who are able, 
by the possession of information and the exer- 
cise of judgment, to forecast within limits the out- 
put of the products of the trade. Success in busi- 
ness may depend in no small degree on the accuracy 
of such forecast. So also there are expert statis- 
ticians, both in government employ and in that of 
| private commercial houses, who are known for 
| their ability to predict the probable yield of the 
|crops that will be harvested during the current 
| year. If the contest for a prize was to be had 
| among experts, the award of the prize, despite the 
many elements affecting the result which no one 
| could foresee, might possibly be held dependent on 
| judgment and not on chance. But the competition 
before us is not at all of that character. The 
|scheme contemplates over 35,000 competitors. 
From the table given in the advertisement it ap- 
| pears that the amount of cigars stamped vary from 
month to month in the same year as greatly as 


Supreme Court of the United States in Public | 40,000,000 and between a month of one year and 
Clearing House v. Coyne, Postmaster (rendered | the corresponding month of the next year as greatly 
May 31, 1904). That was an action to restrain the as 90,000,000; and that the number stamped in the 
postmaster of the city of Chicago from interfering | month immediately previous to that for which an 
with the plaintiff's mail. The plan for the payment | estimate is called was 562,000,000. It would seem 
_ of money by the subscribers and its distribution at | perfectly clear that if several experts should agree 
a subsequent period among those who kept up| in estimating the output within 5,000,000, or one per 
their membership is so elaborate and complicated | cent. of the number actually stamped, it would show 
as not to permit the presentation of even its gen-| a remarkable accuracy in their methods of calcu- 
eral outlines. For information as to its character | lation. Yet, with 35,000 competitors the probabili- 
reference must be had to the case as‘it appears in| ties are overwhelming that the first prize will be 
the reports. All that can be said of it here is that | wom by a very much closer approximation. If the 
every member who continued to be such at the | difference between the estimate which won the first 
period of distribution was entitled to a return of prize and that which secured the second prize 





his payments. with certain accretions, depending | should be only 10,000 or even only 100,000, would 


upon the number of persons he had induced to join 
and the number who had dropped out prior to the 
time of the distribution. The postmaster-general 
impounded the plaintiff's mail on the theory that it 
was engaged in a scheme for obtaining money un- 
der false pretenses. His action was upheld by the 
Supreme Court, but the majority placed their de- 


cision on the ground that the scheme was a lottery. | 


The court, through Mr. Justice Brown, said: “It 


is true, as urged by the counsel for complainant, | 


that in investing money in any enterprise the in- 


vestor takes the chance of small profits, or even of | 


failure, as well as the hopes of large profits; but 
such enterprises contemplate the personal exertions 
of the investor, or of his partners, agents or em- 
ployes, while in the present case his profits depend 


principally upon the exertions of others, over whom | 


he has no control and with whom he has no con- 
nection. 
determinable by chance.” 


If we examine the plan of distribution advertised, | 


the number and character of the persons who were 
invited to compete for the distribution as well as 


It is in this sense the amount realized is | 


anyone deny that the result occurred through 
|“ pure chance” as defined, and that it did not 
| proceed from the possession of superior informa- 
| tion or the exercise of greater judgment or skill? 
While the advertisement probably does not give 
information of every factor which may influence the 
‘result that competitors are asked to forecast, it 
| does give the principal data requisite for making an 
|estimate. It was not desired to obtain estimates 
from those qualified for the work by experience 
and judgment and thus make it a contest of skill, 
or knowledge; on the contrary, it was sought to 
eliminate as far as practicable the elements of 
knowledge and judgment, and by giving the gen- 
eral statistics of the subject make the contest as 
fair a gamble for the advertiser's customers as was 
possible. We think the distribution in this case is 
| controlled by chance within the meaning of the 
statute, and that, therefore, it was illegal. The 
scheme certainly falls far within the requisites of a 
lottery as defined by the Supreme Court of the 
United States in the Public Clearing House case, 
under a statute very similar to ovr own. 
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The orders of the special term and Appellate | 
Division should be reversed and the relator re-| 
manded to custody. 


Parker, Ch. J.; O’Brien, BarTLett, MARTIN, 
VANN and WERNER, JJ., concur. 


Orders reversed. 
——_¢———_ 


N. Y. SUPREME COURT. 
(To appear in Vol, 241, N. G. Rep.) 


Peorie ex rel. GoaTSHERD v. Comrs. OF TAXES. 
(Decided April 1, 1904.) 


Appeal from an order on certiorari setting aside 
an assessment on personal property. 


The facts appear in the opinion. 


A. Wise Guy, assistant corporation counsel, for 
the appellants; Max Sims, for the relator. 


Ma tstTER, J., delivered the opinion of the court: 

The relator complains of an assessment of $24 per- 
sonal tax on account of a goat which he owns, of | 
the proven value of thirty cents. The animal is a| 
male, called Billy, and yields no milk. Its sole use | 
is as a draught horse for an express wagon wertca 
by the relator’s kid son. The case has been elabo- | 
rately argued by astute counsel and both sides have | 
submitted voluminous briefs evincing profound | 
learning, indefatigable industry, ingenuity of reason- | 
ing and wide research, but the controlling principles | 
are few in number and the case lies within a very | 
small compass. Beyond remarking that the cita- | 
tions from Ram on Facts do not apply we do not | 
feel called upon to notice more than a few points | 
which we regard as decisive. It is not thereby to} 
be inferred that we have overlooked any point 
Taised or have omitted to consider any argument 
pressed upon our attention. This court never ad- | 
mits that it has overlooked anything or failed to| 
give due weight to all arguments that it does not 
treat with contempt. 
’ The learned judge nisi, intimated that the cas 
was not within the statute, but he did not find it 
necessary so to decide since he was of opinion that 
in any event the tax violated the constitutional re- 
quirement of equality and uniformity in taxation and 
was repugnant to the XIVth amendment to the 
Constitution of the United States and for that rea- 
son was void. His conclusion has been affirmed. 
and his reasoning scouted in banc without opinion 
or memorandum per curiam, and the tax commis- 
sioners have appealed to this court. 

It is alleged, and probably with truth, that the 
value of the goat for taxation is very greatly in 
excess of its true value. Whether this be true or 
not we cannot here inquire (Kelly v. Pittsburg, 
104 U. S. 78). All valuation of property is more 
or less a matter of opinion, and we see no reason 








why the opinion of this court should be better or 
be substituted for that of the appellant’s, whose 
opinion the law has declared to be the one to gov- 
ern in the matter (State R. R. Tax Cases, 92 U. S. 
575). It is the intention of the law to make their 
decisions final on the question of valuation. If they 
err and affix an excessive valuation that fact gives 
the taxpayer no right to resort to the courts for 
relief (International & G. N. R. R. Co. v. Smith 
Co., 54 Tex. 1). The statute makes assessors judges 
of the value of property for the purposes of taxa- 
tion. They are required to exercise their judgment 
as to its value notwithstanding any proof that may 
be produced before them and the case would have 
to be a very extraordinary one which would author- 
ize the Supreme Court on certiorari to review their 
judgment (Peo. ex rel. Westbrook v. Ogdensburg, 
48 N. Y. 3090). When these officers have acted — 
their valuation cannot be reviewed—it is con- 
clusive. The courts are utterly powerless to alter 
or in anywise change the valuation. The cases 
are so conclusive of this as to render any discussion 
of the question unnecessary (Peo. v. Big Muddy 
Iron Co., 89 Ill. 116; Republic Life Ins. Co. v. 
Pollak, 75 id. 292; Porter v. Fockford, R. I. & 
Sth. R. R. Co., 76 id. 561, and Ottawa Glass Co. 
v. McCaleb, 81 id. 556). Evidence that the tax 


| commissioners acted fraudulently is wholly lacking 


and there is no legal remedy for crass ignorance 
or stupid errors of judgment on the part of assess- 
ing officers. If courts were free to annul taxes 
upon such grounds, the State, most of the time, 
would be without revenues. It would have no funds 
wherewithal to pay our salaries. This is a con- 
tingency too appalling for dispassionate contem- 
plation. It makes one’s blood boil to think of it. 

If, however, we could deem ourselves at liberty 
to consider the assessment of the goat at a sum so 
vastly in excess of its real value, as evidence of 
bias and prejudice strong enough to impute malice 
to the assessors and thus take the case out of the 
general rule, this would not help the relator. The 
goat cannot be deemed an isolated piece of personal 
property. Its sole use is to draw an express wagon, 


‘and the relator, notwithstanding his ownership of 


the animal, enjoys the good will of his neighbors. 
He is, besides, as a naturalized citizen, possessed of 
the elective franchise. A franchise and good will 
are taxable elements in personal property. Espe- 
cially in capital stock,—live stock so capital as a 
goat well broken to harness. It is true that a goat, 
qua goat, is indeed a goat, and an express wagon, 
an express wagon; but how does it happen that 
the relator is able to earn a large income and owns 
a goat worth only thirty cents? Manifestly there is 
a “unity of use” of the goat and the express 


wagon with the aforementioned franchise and good 
will, and when these intangible elements are taken 
into account an assessment far beyond the one be- 
fore us is justified. The case cannot be distin- 
guished on the facts from, and it is on all fours 
with that of Adams Express Co. v. Ohio State 
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Auditor (165 U. S. 194, 166-U. S. 185). That de- | 
‘cision is conclusive. | 

This brings us to determine the real question in | 
the case. The learned counsel for the relator con- | 
tends that the assessment is without authority of | 
law. It must be conceded that if this contention be 
well founded it is fatal to the tax. No tax can be | 
assessed without a clear warrant of law; and if a/ 
statute authorizing this assessment be wanting the 
assessment must be vacated (N. O. Cotton Exch. | 
v. Bd. of Assrs., 35 La. Ann. 1154; Audit.-Gen. v. 
Duluth S. S. & A. R. R. Co., 116 Mich. 122; Hop- 
kins v. Peo., 174 Ill. 416; State Bd. of Tax Comrs. 
v. Holliday, 150 Ind. 216; Peo. v. Sherwood, 113 
N. Y. 178; Powers v. Barney, 5 Blatch. 202: 
Loughlin’s Appeal, 19 U. N. C. 517; U. S. v. Wig- | 
glesworth, 2 Story, 269; Green v. Holway, I01 | 
Mass. 243, and Merced Co. v. Helm, 102 Cal. 159). 
It is, then, a question of statutory construction. 
The act (3 R. S., tit. VI, ch. IX, sec. 974), under 
which appellants justify this assessment, provides | 
that “all property bounding and abutting on the | 
highway shall be assessed at $12 per front foot.” 
Whatever may be the rule respecting animals 
fere nature, it is not to be denied but that the 
common domestic goat (capra Hircus vulgaris), | 
whose portrait, in that gentle season when the 
young man’s fancy lightly turns to thoughts of love, 
adorns the temples of Gambrinus, is property. 
That it bounds and abuts on the highway, this court 
takes judicial notice. That it has feet is indisputa- 
ble, and, of these, two at least are certainly front 
feet. Unless, then, we are to disregard the plain 
wording of the statute, the assessment was clearly 
right. True it is that the language of a law is 
not conclusive as to its meaning, for it is the in- 
tention of the legislature that enacted it that must | 
govern. But it is to the words of the law itself | 
that we must first resort in the search for that in- | 
tention (Schooner Paulina’s Cargo v. U. S., 7 | 
Cranch. 52; Denn v. Reid, 10 Pet. 524; Newell v. 
Peo., 3 Seld. 9; McClusky v. Cromwell, 11 N. Y. 
593; Bidwell v. Whitaker, 1 Mich. 469, and Cant- | 
well v. Owens, 14 Md. 21s). 
words of a law will lead to absurd and inconvenient | 
results, effect must be given to them as they stand 
(U. S. v. Fisher, 2 Cranch. 358; Sturges v. Crownin- 
shield, 4 Wheat. 122; Rogers v. Bradshaw, 20 Johns. 
735, and Philadelphia v. Ridge Ave. R. R. Co., 
102 Pa. St. 190). 

It is said that statutes frequently are construed to 
mean precisely what they do not say. That is true. 
The books are filled with such cases. But this is 
only done to sustain a tax, never to defeat one. 
Big Black Creek Imp. Co. v. Com. (94 Pa. St. 450) 
and Peo. ex rel. Westchester Fire Ins. Co. v. 
Davenport (91 N. Y. 574) are illustrative and typical 
cases. This is because taxes are vitally necessary to 
the existence of government. On the other hand 
immunity from taxation is in derogation of the 
common right and sovereign power, and all allow- 
ances of it are to be construed strictissimi juris. “ It 








is a waste of time to cite authorities upon this 


| point’ -(Weston v. Shawano Co. Supervisors, 44 


Wis. 242). There is no reason why the relator’s 
goat should escape taxation. 

It is insisted, nevertheless, that the words of the 
statute “bounding and abutting on the highway ” 
have no reference to the antics of a goat. Defi- 
nitions from all the popular dictionaries defining 
these terms in a totally different sense have been 
cited. The question, however, is not how edu- 


| cated people understand these words, but how the 


legislature which enacted the statufe understood 
them. We are bound to presume that the legis- 
lators had some understanding of the language they 
employed, violent as that presumption is, and it is 
certain that it differs in kind from that of cultivated 
people. “We dq not think we can gather much 
assistance from encyclopedias, dictionaries or other 
books endeavoring to define” words used by the 
legislature (Frederick Elec. Lt. & P. Co. v. Fred- 
erick City, 84 Md. 599). The relator’s attempts to 
sustain his contention by the definitions he finds in 


| the Century dictionary, as well as in Webster and 


Worcester, must fail. We are not called upon to 
construe the meaning in its fullest extent of bound- 
ing and abutting as used in this statute. But it is 
clear to us that the framers never intended to ex- 
empt goats. That would be a straining of language 
and a wide departure from the rigid interpretation 
applied to all tax exemptions (Crescent City Seltz. 
& Min. Water Co. v. New Orleans, 48 La. Ann. 
768). The United States Supreme Court has long 
treated with deserved contempt the dictionary 
meaning of the simple word “direct” (Hylton v. 
U. S., 3 Dall. 171). The words of a distinguished 
New York Statesman of modern times respecting 
injunctions may appropriately be applied,— Dic- 
tionaries don’t go here! ‘“ We prefer to rest our 
judgment on the definition which the legislature 
has adopted and adhered to for more than half a 
century rather than upon the meaning as given by 
lexicographers ” (Com. v. Northern Elec. L. & P. 
Co., 145 Pa. St. 105). The relator is within the 


And unless the literal | statute and the assessment is valid. 


We conclude that the order appealed from should 
be reversed and the cause remanded with direction 
to quash the writ. 


Dyer, Ch. J., concurring: I concur in the able 
and scholarly opinion of my brother Maltster, but 
assent with great reluctance to the direction to 
quash the writ. Now that the court has obtained 
jurisdictiom I think the assessment should. be re- 
vised. I regard the words “fore” and “front” as 
synonymous and think the goat as a quadruped 
should have been taxed at $48. I refrain, however, 
from “ butting in.” 


All concur. 
Reversed and remanded, with direction to dismiss 
the writ, with costs. 


J. B. G. 
Rocuester, N. Y., September, 1904. 
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THE AMERICAN BAR ASSOCIATION. 


The twenty-seventh annual meeting of the As- 
sociation will be held at St. Louis, Missouri, on 
Monday, Tuesday and Wednesday, September 26th, 
27th and 28th, 1904. 

The sessions of the Association will be at 10 
o’clock A. M. and 2.30 Pp. M. on Monday and Tues- 
day, and at 10 o’clock a. mM. on Wednesday, at Fes- 
tival Hall, in the exposition grounds. 

The session of the Section of Legal Education 
will be held on Monday afternoon at 5 o’clock. 

The session of the Section of Patent, Trade Mark 
and Copyright Law will be heid on Tuesday after- 
noon at § o'clock. 

On Tuesday afternoon at 5 o’clock there will be 
a meeting of the Association of American Law 
Schools. 

On Tuesday evening at 8 o’clock there will be 
a National Conference of State Boards of Law 
Examiners. 

All of these meetings will also be held at Festival 
Hall. 

On Wednesday, September 28th, 1904, at 2 
o'clock Pp. M., and on Thursday and Friday follow- 
ing at 11 o’clock A. Mm. and at 3 o'clock P. M., ses- 
sions of the Universal Congress of Lawyers and 
jurists will be held at Festival Hall. 

The program of the American Bar Association 
is as follows: 


Monpay Morninec, 10 O’CLOCK. 


Addresses of welcome by the presidents of the | 


Louisiana Purchase Exposition Company, the Mis- 





On Legal Education and Admissions to the Bar. 
-On Commercial Law. 

On International Law. 

On Grievances. 

On Obituaries. 

On Law Reporting and Digesting. 

On Patent, Trade Mark and Copyright Law. 
On Uniform State Laws. 


TuEsDAY AFTERNOON, 2.30 O’CLOCK. 
A paper by Benjamin F. Abbott, of Georgia, on 


-“To What Extent Will a Nation Protect Its Citi- 


zen in Foreign Countries?” 

Discussion upon the subject of the paper read. 

Reports of special committees. (See Report of 
1903, pages 800 and 8o1): 

On Classification of the Law. 

On Indian Legislation. 

On Penal Laws and Prison Discipline. 

On Federal Courts. 

On Federal Code of Criminal Procedure. 

On Industrial Property and International Nego- 
tiation. 

On Title to Real Estate. 

On Louisiana Purchase Exposition. 


WEDNESDAY MornInNG, 10 O’CLOcK. 

Nomination of officers. 

Unfinished business. 

Miscellaneous business. 

Election of officers. 

The annual dinner will be given under the 
auspices of the Louisiana Purchase Exposition 
Company to all delegates to the Congress: and all 


’ A ye bathe F 
conten MeSeneen Gnd the Ber: Ascttisticn © |members of and delegates to the American Bar 


The President’s address, by James Hagerman, of Association, on Wednesday evening at 7.30 o'clock. 


St. Louis, Missouri, communicating the most note- 
worthy changes in statute law on points of genera) 
interest, made in the several States and by congress 
during the preceding year. 

Nomination and election of members. 

Election of the General Council. 

Report of the Secretary. 

Report of the Treasurer. 

Report of the Executive Committee. 


Monpay AFTERNOON, 2.30 O’CLOCK. 
A paper by J. M. Dickinson, of Illinois, on “ The 
Alaskan Boundary Case.” 
Discussion upon the subject of the paper read. 


_ Tugspay Morninc, 10 O’CLock. 

The annual address, by Honorable Amos M. 
Thayer, United States circuit judge for the Eighth 
Circuit, on “ The Louisiana Purchase, Its Influence 
and Development under American Rule.” 

Reports of standing committees. (See Report of 
1903, page 799, giving a memorandum of subjects 
referred): 

On Jurisprudence and Law Reform. 

On Judicial Administration and Remedial Pro- 
cedure. 





RECEPTION Room. 


A room in Festival Hall, in the exposition 
grounds adjoining the meeting hall, will be open 
as a reception room for the use of the members of 
the Association and delegates during the days of 
the meeting, that is, on Monday, Tuesday and 


‘| Wednesday only. 


By the courtesy of the United States Circuit 
Court of Appeals, its court room in the United 
States court house, at the corner of Eighth and 
Olive streets, will be open as a reception room on 
Saturday, September 24th, and Sunday, September 
25th. This room will be open on Saturday and 
Sunday only and not during the days of the meet- 
ing, when the headquarters of the Association will 
be transferred to Festival Hall. 

Members and delegates are particularly requested 
to register their names as soon as convenient after 
their arrival in the register of the Association, 
which will be kept in the reception room in order 
that the list of those present may be complete. 


HoreELs. 


There will be no hotel headquarters of the As- 
sociation. The reception room during the meeting 
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and all committee meetings will be at Festival Hall 
in the exposition grounds. The principal down- 
town hotels are the Southern, Planters, Jefferson 
and St. Nicholas. Distance about forty-five min- 
utes in the electric cars. There are many hotels 
and boarding houses nearer the grounds at varying 
prices. The Inside Inn, situate within the grounds, 
is a very large temporary hotel offering reasonable 
rates. Members and delegates desiring reservation 
of rooms in St. Louis, except at the five hotels 
above mentioned, are recommended to write to the 
Goodloe Location Bureau, 1822 Olive street, St. 
Louis, an agency which the local committee informs 
us is reputable and reliable, and has thus far given 
satisfactory service. This agency makes no charge 
to guests, but is compensated by the ‘hotels. To 
secure the best accommodations reservation should 
be made considerably in advance. Most of the 
hotels require a small deposit when reservation is 
made. 

The members of the General Council will meet 
in the reception room at Festival Hall, on Monday 
morning, September 26th, at 9.30 o'clock. 

The attention of the various standing commit- 
tees is called to the provision of the by-laws by 
which such committees are required to meet every 
year, at such hour as their respective chairmen 
may appoint, on the day preceding the annual meet- 
ing, at the place where the same is to be held. The 
first day of this meeting being Monday, such com- 
mittees are requested to comply by meeting at 
Festival Hall on Monday afternoon, September 
26th, after the afternoon session of the Association. 

The attention of committees is called to the fol- 
lowing provision of the by-laws: 


“ All committees may have their reports printed 
by the Secretary before the annual meeting of the 
Association; and any such report, containing any 
recommendation for action on the part of the As- 
sociation, shall be printed, together with a draft 
of bill embodying the views of the committee, when- 
ever legislation shall be proposed. Such report 
shall be distributed by mail by the Secretary to all 
the members of the Association at least fifteen days 
before the annual meeting at which such report is 
proposed to be submitted. No legislation shall be 
recommended or approved except upon the report 
of a committee.” 


It is desirable that all nominations of new mem- 
bers, as far as possible, should be submitted to the 
General Council at its first session on Monday 
morning. The mode of nomination will be found 
below, and forms will be furnished by the Secre 
tary, if desired. Any nomination put in proper 
form and sent to the Secretary before the meeting 
will be submitted to the General Council at its first 
session. 

The Executive Committee will act on any nomi- 
nations for elections made under the last clause of 
Article IV, if sent to the Secretary prior to August 
15th. Forms will be furnished on application. 


| 


| 





CONSTITUTION. 


“TV. All nominations for membership shall be 
made by the Local Council of the State to the Bar 
of which the persons nominated belong. Such 
nominations must be transmitted in writing to the 
Chairman of the General Council, and approved 
by the Council, on vote by ballot. 

“The General Council may also nominate mem- 
bers from States having no Local Council, and at 
the annual meeting of the Association, in the ab- 
sence of all members of the Local Council of any 
State; Provided, That no nominations shall be con- 
sidered by the General Council, unless accompanied 
by a statement in writing by at least three members 
of the Association from the same State with the 
person nominated, or, in their absence, by members 
from a neighboring State or States, to the effect 
that the person nominated has the qualifications 
required by the Constitution and desires to become 
a member of the Association, and recommending 
his admission as a member. 

“During the period between the annual meet- 
ings, members may be elected by the Executive 
Committee upon the written nomination of a ma- 
jority of the Vice-President and members of the 
Local Council of any State.” 


By-Laws. 


“IV. Each State Bar Association may annually 
appoint delegates, not exceeding three in number, 
to the next meeting of the Association. In States 
where no State Bar Association exists, any City 
or County Bar Association may appoint such dele- 
gates, not exceeding two in number. Such dele- 
gates shall be entitled to all the privileges of mem- 
bership at and during the said meeting.” 

The dues are $5 a year for members. 
who are not members pay no dues. There is no 
initiation fee. There are no additional dues for 
membership of a section. 


Delegates 


In preparing for debate, members are requested 
to bear in mind the by-law which provides that no 
person shall speak more than ten minutes at a time 
nor more than twice on one subject. 

Members are earnestly requested to post the en- 
closed card as soon as possible; by so doing they 
will facilitate greatly the arrangements for the 
meeting. ° 

By order of the Executive Committee. 


Joun Hink ey, Secretary, 
215 North Charles Street, Baltimore, Md. 


PROGRAM OF THE SECTION OF LEGAL EDUCATION. 

The session will be held on Monday afternoon, 
at 5 o'clock, at Festival Hall. 

The address of the Chairman, James Barr Ames, 
Dean of the Harvard Law School. 

A paper by George W. Kirchwey, Dean of the 
Columbia Law School, on “ The Education of the 
American Lawyer.” 
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A discussion of the general subject of each of 
the foregoing papers. 
Cuar_Les M. Hepsurn, Secretary, 
307 Carlisle Building, Cincinnati, Ohio. 


PROGRAM OF THE SECTION OF PATENT, TRADE 
MarK AND Copyricut Law. 


The session will be held on Tuesday afternoon, 
at 5 o'clock, at Festival Hall. 
The address of the Chairman, Edmund Wetmore, 
of New York. 
One or more additional papers will be read. 
MELVILLE Cuurcu, Secretary, 
63 McGill Building, Washington, D. C. 


PROGRAM OF THE ASSOCIATION OF AMERICAN LAW 
ScHOOLs. 


The session will be held on Tuesday afternoon, 
at 5 o'clock, at Festival Hall. Should the time 
prove inadequate, a second session will be held 
Tuesday evening. 

Address of the President, Ernest W. Huffcut. 
Dean of the Cornell University College of Law, on 
“The Elective System in Law Schools.” 

A paper by Harry S. Richards, Dean of the Uni- 
versity of Wisconsin College of Law, on “ En- 
trance Requirements for Law Schools.” 

The papers will be followed by a discussion. 

W. P. Rocers, Secretary-Treasurer, 
21 West Ninth Street, Cincinnati, Ohio. 


NATIONAL CONFERENCE OF STATE Boarps oF LAW 
EXAMINERS. 

A call has been issued for a National Conference 
of the State Boards of Law Examiners to meet at 
Festival Hall, on Tuesday, September 27th, 1904, 
at 8 o’clock p. M., in connection with the meeting 
of the American Bar Association, and with the 
endorsement of the movement by the Executive 
Committee of the American Bar Association. 

The question of permanent organization will be 
considered, and also of providing for similar meet- 
ings annually. 

An address will be made by Lucius H. Perkins, 
of Kansas, on “The State Board —A Landmark 
in Lawyer-Making.” 

One or more additional papers will be read. 

The call for the conference has been signed by 
the following: 

Lucius H. Perkins, of Kamsas. 

A. A. Jackson, of Wisconsin. 

GreorGce W. WALL, of Illinois. 

WEED Munro, of Minnesota. 

WesLey W. Hype, of Michigan. 
GeorceE D. Watrous, of Connecticut. 
CuarLces W. Muttan, of Iowa. 
Cuartes W. Hartsnorn, of New Jersey. 
Epwarp C. Strness, of Rhode Island. 


OFFICERS, 1903-1904. 
President.— James Hagerman, St. Louis, Mo. 


Secretary.— John Hinkley, 215 North Charles 
Street, Baltimore, Md. 





Treasurer.— Frederick E. Wadhams, 34 Tweddle 
Building, Albany, N. Y. 

Executive Committee.— The President; the Sec- 
retary; the treasurer; Francis Rawle (ex officio), 
Philadelphia, Pa.; P. W. Meldrim, Savannah, Ga.; 
Platt Rogers, Denver, Colo.; M. F. Dickinson, 
Boston, Mass.; Theodore S. Garnett, Norfolk, Va.; 
William P. Breen, Fort Wayne, Ind. 

Section of Legal Education.— James Barr Ames, 
Chairman, Cambridge, Mass.; Charles M. Hepburn, 
Secretary, 307 Carlisle Building, Cincinnati, Ohio. 
| Section of Patent Law.— Edmund Wetmore, 
Chairman, New York, N. Y.; Melville Church, Sec- 
| retary, 63 McGill Building, Washington, D. C. 
Association of American Law Schools.— Ernest 
| W. Huffeut, President, Ithaca, N. Y.; William P. 
| Rogers, Secretary, 21 West Ninth Street, Cincin- 
| nati, Ohio. 





— 


JAPANESE PRIZE COURTS. 





An interesting communication, forwarded to the 
Times by its Tokio correspondent, shows that the 
prize courts of Japan have already had more busi- 
ness before them than during the whole course of 
the war with China. In pursuance of her policy 
to act entirely in accordance with the rules of in- 
ternational law prevailing among western nations, 
Japan established prize courts immediately after the 
outbreak of war, although the Chinese, by their 
proclamations, had already shown a lack of respect 
for the laws of war. The formal declaration of war 
was made on the tst of August, 1894, and on the 
24th of the same month Japan issued a prize act. 
As the Times correspondent makes no reference to 
the Constitution and procedure of the court, and 
Japan has been following closely in the present 
campaign the precedents established in 1894, it may 
be of interest to give a résumé of the act and rules 
of procedure, which Professor Holland has de- 
scribed as “worthy of the best days of Doctors’ 
Commons” (Studies in International Law, p. 126). 
On the other hand, Professor Takahashi, who took 
an important part in framing the act, has expressed 
the indebtedness of Japan to “the standard works 
of Professor Holland and Sir Godfrey Lushington ” 
(Law Quarterly Review, XIV, 407). 

The Act of 1804 set up a court of first instance 
and a court of appeal. The former consisted of a 
presiding judge drawn from the judges of the Court 
of Appeal and six assessors —a naval officer, two 
judges, and officials of the admiralty, the bureau de 
législation, and the foreign office. By the act the 
appellate court was to be formed of nine members, 
including two privy councillors, of whom one was 
to be president. Two admirals, three judges of the 
Cour de Cassation, and two departmental officials 
complete the court. To both courts were attached 


two officers (commissaires du gouvernement), with 
duties in some respects similar to the marshal of 
our prize courts. 
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By the rules of procedure, the commander of a 
vessel who effects a capture is to proceed, or send 
a representative, with the prize to port. On ar- 
rival a report is drawn up, stating the circumstances 
and facts justifying the legality of the capture, and 
accompanied by all the documents received from 
the captain of the captured vessel. The court then 
appoints one of the assessors to make full inquiry 
from the commander, crew, and, if need be, pas- 
sengers of the captured vessel. After a complete 
examination, the assessor reports his decision on 
the case, with observations. Together with all the 
preceding papers, it is sent to the marshals, in order 
that they may write an opinion. If not completely 


satisfied upon any point, the marshals may ask the | 


assessor to make further inquiry. When the mar- 
shals report that the capture should be released 
immediately, then the prize court, if satisfied also, 
makes a report to that effect and sends it to the 
marshals. But when the marshals hold that there 
has been a valid capture, or the prize court decide 
against their opinion upon the necessity for im- 
mediate release of the vessel, then a different pro- 
cedure is required by the rules. 
in the official Gazette allows thirty days’ notice, in 
order that interested parties may petition to be 
heard before the court gives judgment. 
marshals appear on one side, and the petitioner may 
be heard by counsel on the other. The prize court 
possesses the same power as the marshals of order- 
ing the assessor to obtain further information or 
evidence. Either the marshals or the petitioners 
“may appeal from the judgment of the prize court 
within twenty days. The appellate court may order 
the prize court to obtain further evidence through 
one of the assessors, but, before taking it into con- 
sideration, the marshals and petitioner are to have 
an opportunity to express any observations they 
may desire to make upon the fresh evidence. The 
appellate court pronounces judgment upon the doc- 
uments alone without any verbal hearing. The 
marshals carry out the judgment. 

The Prize Court was set up at Sasebo on the goth 
of September, but there was only one case, and 
that did not involve any important point of law. 
On the r1oth of April, 1895, the British steamer 
Yik-Sang was seized at Taku with 220,000 cartridges 
on board. They had been shipped at Shanghai in 
the belief, according to the captain’s statement, that 
they were ‘bamboo steel” and “ iron bars,” as 
stated in the specification. The ship was brought 
before the prize court, which ultimately released 
her. 

In addition to the court at Sasebo, Japan has 
since the present conflict established another at the 
important port of Yokosuka. The care of the com- 
manders of the Japanese men-of-war in taking thei1 
captures before the courts is in striking contrast 
with the unwarrantable action of the Russians in 
sinking the Knight Commander. If the case of the 
Allanton is a specimen of the procedure of a Rus- 
sian prize court, it affords no comparison with the 


The | 


opportunity for owners to offer extenuating pleas 
against confiscation. In no case has use been made 
| of the power to condemn the prize summarily, but’ 
| the thirty days’ notice has preceded the action of 
| the court. 

It will have been remarked that the Japanese 
courts contain a strong legal element. In a letter 
to the Times (the 26th of July), Professor Holland 
mentions incidentally that “under rule 54 of the 
Russian Naval Regulations of 1895, a ‘ Port Prize 
Court’ must, for a decree of confiscation, consist 
of six members, of whom three must be officials 
of the ministries of marine, justice, and foreign 
affairs respectively. An ‘ Admirals Prize Court,’ for 
|the same purpose need consist of only four mem- 
| bers, all of whom are naval officers.” It appears. 
therefore, that the Russian appellate court does not 
contain any lawyer, so that a disregard of the rules 
of evidence may be expected, and the Russian 
courts will continue to be stigmatized, in words 
| which have been used already, as “caricatures of 
| prize courts.”— Law Times (London). 


| careful hearing before the Japanese courts, with full 


A notice inserted | 


| err 
'RIGHTS OF BELLIGERENTS IN NEUTRAL 
PORTS. 


| The rule of international law under which Japan 
| insists upon expulsion or disarmament of Russian 
vessels in Chinese ports is not very clearly defined 
by the authorities, but the principle that neutral 
ports cannot be used as bases from which to refit 
for fresh excursions against an enemy has been 
firmly fixed in the usages of war for more than a 
century. The present war furnishes many cases 
without close precedent because of the proximity 
of neutral China to that part of the Chinese empire 
which is the theatre of war, a fact which destroys 
the value for purposes of present application of most 
of the adjudicated cases. 

The rules governing the use of neutral ports by 
belligerents are for the most part based upon con- 
ditions altogether different from those existing at 
Shanghai or Chefoo. It is laid down, for example, 
that “a vessel of war may enter and stay in a 
neutral harbor without special reasons; she is not 
disarmed in taking refuge after defeat; she may 
obtain such repair as will enable her to continue her 
voyage in safety; she may fill up with enough coal 
to enable her to reach the nearest port of her own 
country; nor is there anything to prevent her from 
enjoying the security of neutral waters for so long 
as may seem good to her.” It is upon this general 
rule obviously that the Russian consul at Shang- 
hai bases his claim that his country’s ships in that 
port are under no obligation to disarm og go out 
to be destroyed by the guns of Togo’s fleet. 

This rule, however, is manifestly not intended to 
apply to a state of affairs in which the neutral port 
is within convenient reach of a limited area of 
hostilities. Such application would amount to trans- 
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ferring Chinese ports in the vicinity of Port Arthur 
into Russian naval stations, a practice which it is 
needless to say is abhorrent to the whole theory 
‘and practice of international law in dealing with 
neutrals. The recent tendency in such cases, as 
observed by the leading authorities, is toward en- 
forcement of a harsher rule in the treatment of 
belligerent ships, the just ground being taken that 
having chosen the arbitrament of war they must 
abide by its decision and do nothing that will in 
any way embroil or otherwise draw within its 
malign influence nations that have elected to live 
at peace. 

The rule which prescribes prompt departure of 
belligerent vessels from neutral ports was first laid 
down in definite form by Great Britain in the course 
of our Civil war. It grew out of the virtual block- 
ade by the United States corvette Tuscarora of the 
Confederate cruiser Nashville in Southampton, the 
former taking technical advantage of the rule by 
which hostile ships may not leave a neutral port 
simultaneously. The British government thereupon 
laid down the rule that a vessel of war of either 
belligerent entering an English port should “be 
required to depart and to put to sea within twenty- 
four hours after her entrance into such port, except 
in case of stress of weather, or of her requiring 
provisions, or things necessary for the subsistence 
of her crew or repairs,” in either of which cases the 
authorities of the port were ordered “to require 
her to put to sea as soon as possible after the ex- 
pitation of such period of twenty-four hours.” The 
American government promulgated the same rule 
in 1870, and it has since been very generally 
adopted.— N. Y. Globe. 


—_—~—— 


WHETHER AN ATTEMPT TO BRIBE AN 
OFFICER WHO IS WITHOUT AUTHOR- 
ITY TO ACT IS A CRIMINAL OFFENSE. 


The rule of the public prosecutor is a hard one 
whenever he attempts to enforce the laws for politi- 
cal cffenses, especially against men high in author- 
ity. Bribery is an offense of this kind and no public 
prosecutor has achieved a wider reputation as a 
‘bribery prosecutor than Hon. Joseph W. Folk, of St. 
Louis; and yet nothing shows more clearly the 
difficulty which confronts the State’s attorney in 
securing a conviction in a case of this kind than 
the recent and celebrated case of State v. Edward 
Butler (77 S. W. Rep. 560). 

The indictment in this case charged the defend- 
ant, the notorious politician, Edward Butler, with 
attempting to bribe Dr. Henry N. Chapman, a mem- 
ber of the board of health of St. Louis, by offering 
him $2,500, if he would vote, as a member of said 
board, to accept the bid of the St. Louis Sanitary 
Company for the reduction of the garbage of the 
city. A peculiar defense was interposed. The de- 
fendant claimed that even if he did offer the bribe 
charged, and even though he did get the contract 





and commenced work under it, that the board of 
health did not have authority under the charter to 
let the contract, and, therefore, defendant could not 
be guilty on the theory that an attempt to bribe 
an officer who is without authority to act, is not a 
criminal offense. This defense opened up two lines 
of inquiry for the court’s investigation and decision 
—first, the construction of the city charter to de- 
termine the fact, whether the board of health did, 
in fact, have the power to make the contract in- 
volved; second, whether the defendant was liable in 
case it was found that the board of health had no 
such power. 

We will not at this time discuss the first of these 
inquiries referred to. Suffice it to state that the 
court reached the conclusion that, under a provision 
in the charter giving the city assembly power to 
pass ordinances to prevent the introduction of con- 
tagious diseases, and to secure the general health of 
the inhabitants by any measure necessary, the city 
assembly had not the power to give the board of 
health authority to place the contract for the sani- 
tary disposal of the city’s garbage, in view of sec- 
tion 27 of the same charter granting power to the 
board of public improvements only to let contracts 
for public work. 

On the question whether an officer acting under 
an unconstitutional grant of power can be bribed, 
the court has this to say: “One of the essential 
elements of the offense of bribery is that the attempt 
to bribe must be in respect to a matter which ‘may 
by law be brought before him in his official capacity.’ 
In other words, to state the proposition sharply, 
there must be a law in force, at the time of the 
attempted bribery, which imposes upon him the duty 
of acting in his official capacity, upon a subject- 
matter which may be brought before him. It is not 
essential, under the statute defining the offense 
charged, that he should act upon the matter or that 
the matter should ever come before him, but it is 
vitally important, to constitute this offense, that 
there should be a law in force, at the time the bribe 
is offered, which would cast the burden upon him 
of acting, should the matter come before him. Un- 
less this duty is imposed upon him by law, there can 
be no bribery. It will not do to say that there may 
be in the future a law enacted which would require 
the performance of this duty. When will this law 
be enacted — in a month, a year, or in the next cen- 
tury? The offense must be complete at the time of 
the commission of the act. The very purpose of the 
statute is to prevent public officials from being in- 
fluenced in respect to questions upon which they are 
authorized to act. How can an officer be influenced 
to act when there is no law requiring him to do so, 
and no power under the law authorizing him to act? 
It may be said that it was thought the power existed, 
and there should be a conviction of bribery or at- 
tempted bribery. So it may be said that a witness 
who swears falsely, as to an immaterial matter, 
before the court or the grand jury, ought to be con- 
victed of perjury, because he thought it was ma- 
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terial; but what court would for a moment hold that 
a defendant could be convicted for swearing falsely 
as to matters immaterial to the legitimate subject of 
inquiry! Why not? Because the law is so written. 
That is a sufficient answer. The words in the stat- 
ute ‘which may by law be brought before him,’ 
must be construed to mean a law in force at the 
time of the offer to bribe. This is the only reason- 
able construction of which it is susceptible. The 
offense must be complete at the time of the offer, 
and cannot be made to depend upon the future 
action of the law-makers, who might possibly, some | 
time in the future, enact a law which would require 
the officer to act upon questions which may come 





before him. This would make the offense depend 
upon a condition or contingency that might never 
happen. The views herein expressed find support | 
in the cases of In re Yee Gee ([D. C.], 83 Fed. Rep. | 
145; State v. Howard (137 Mo. 288, 38 S. W. Rep. 
908). The cases recited by respondent (People v. | 
Markham, 64 Cal. 157, 30 Pac. Rep. 620, 49 Am. | 
Rep. 700) and (Commonwealth v. Donovan, 170) 
Mass. 228, 49 N. E. Rep. 104) do not militate against | 
the doctrine herein announced.” 


which the officer is acting whom he attempted to 
bribe. The court, in the Gardner case. held that 
there could be a de ‘acto officer without any de jure 
office, and that the constitutionality of an act creat- 
ing an office cannot be called in question in a prose- 
cution for bribery of an officer who assumes to per- 
form the duties under the act creating the office. 
The Missouri court refused to follow the last case 
cited, declaring it to be bad law.—Central Law 
Journal. 
ns caerneen 


MEDICAL AND LEGAL ETHICS. 


An editorial on Legal Ethics in one of the New 
York daily newspapers last week contained the fol- 
lowing language: 

“4 physician not long ago was maintaining that 
the ethics of his profession were higher than those 
of the legal profession. He personally knew, he 
said, of medical practitioners in narrow circum- 
stances who might be in easy circumstances, might 
even be men of fortune instead of struggling for a 


| living, if they had yielded to the importunities of 


Three authorities, cited by the State, are opposed | their patients by violating the law of the land. 
to the decision of the court in this case (State v. | Whereas, he went on to inquire, Is it not true that 
Ellis, 33 N. J. L. 103, 97 Am. Dec. 707; Glover v.| 


State, 109 Ind. 391, 10 N. E. Rep. 282; State v. 
Gardner [Ohio], 42 N. E. Rep. 999, 31 L. R. A. 660). 
In State v. Ellis (supra) application was made to 


the largest legal incomes in this country have of late 
years been earned by advising clients how they could 
safely break the law of the land? 

“This question being referred to an eminent 


the common council of Jersey City to lay a railroad | lawyer, was answered without hesitation by an ad- 


track on one of the public streets of said city, and | mission that it was true. 


The lawyer’s excuse for 


the defendant offered a bribe to one of the members | ‘the leaders of the profession,’ of whom he himself 
of the council to vote in favor of the application. | | was one, was that business could not be done if the 


The contention was made by the defendant that the | law were observed. 


city council had no power to grant the application, | 


In other words, practicing 
| lawyers take upon themselves to determine that the 


hence there could be no bribery. The court ruled law of the land, as made by the Legislature and in- 


adversely to the contention of the defendant upon | 
this proposition. 

In Glover v. State the defendant was school trus- 
tee. He was indicted for accepting a bribe to enter 
into a contract for the purchase of school furniture 
and supplies. 
trustee, he had the power and. was authorized to 
make the contract. 
such power and authority. 


It was not questioned that, as such | 


terpreted by the judiciary, is against public policy 
and void, and they earn their livings, those of them 
who earn the amplest livings, by showing their 
clients how it can be circumvented, or broken out- 
right, with a fair prospect of impunity.” 

We do not know whether this disparaging con- 


| trast between medical and legal ethics will strike the 


The indictment properly avers | 
The contention of the | 


appellant was that the contract, as reduced to writ- | 


ing,’ was not binding upon the school township. 
The court, 
said: 
tered into could have been enforced against the 
township or not. If it was already executed, and 
the amount paid out of the township funds, of 
course, it could not be material whether or not the 
contract was in writing. Nor could it be material 
in any event. The question is not whether appel- 
lant entered into a contract binding upon the town- 
ship, but whether he accepted the bribe.” 

The case of State v. Gardner directly supported 
the contention of the State in the Butler case that 
in a proceeding of this character the defendant can- 
not attack the constitutionality of the statute under 


upon that proposition, very correctly | 
“Tt is not material whether the contract en- | the police power, while dealing with the law itself — 





average layman as plausible; it certainly is narrow 
in view and very unfair. It entirely overlooks the 
fact that the iaw affects the medical profession only 
incidentally, merely enforcing upon it regulations of 
ordinary morality and of public expediency under 


instrumentality in interpreting and administering 
the law and guarding clients’ legal interests —is the 
lawyer’s main function. We cheerfully concede that 
professional ethics and professional etiquette are 
scrupulously observed by physicians. As a class 
they resist temptation to enrich themselves by illegal 
practices and they display commendable public spirit 
in disciplining their own delinquents. As to the 
lawyer’s relation to the law, the ordinary principle 
of advocacy obtains, in like manner as when a lawyer 
undertakes the defense of a person accused of a 
crime and whom he may deem to be probably guilty. 
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Whether a law which would be disadvantageous | 


really affects a client’s rights is a matter to be de- 
termined by the judge and jury, and the lawyer is 
simply following the recognized policy of his pro- 


fession and living up to his professional oath when | 


he so manages his client’s case as to escape from the 
purview of the statute. The theory underlying ad- 
vocacy is that truth is mighty and will prevail, and 
that a litigant, whether in a civil or criminal case, 


is entitled to have his interests presented in the most | 


forcible manner, in order that the court may decide 
the questions before it after adequate argument on 
both sides. 

There is at the present time a universal complaint 
against the superabundance of legislation. Dema- 


gogic laws, short-sighted laws, oppressive laws, pal- | 


pable “strikes,” are passed at every session of a 
Legislature. It is sometimes a matter, not only of 


legitimate loyalty to a client but of patriotic service | 


to the community, for a lawyer to strive to nullify 
or minimize the effect of an ill-considered statute. 
We should like to have the privilege of cross-exam- 
ining the person who interviewed the eminent lawyer 
referred to in the above extract, in order to bring 
out what he actually said. Lawyers as a class cer- 
tainly are not in the habit of counseling clients how 
they may “ break,” that is, act in direct defiance of, 
positive law. That the legal profession often does, 
in the manner we have indicated, assist clients in 
avoiding the operation of certain laws is undoubtedly 
true, and such course is in accord with sound pro- 
fessional ethics. In this connection there may be 
recalled a saying of the late Sir George Jessel, the 
substance of which was that a lawyer’s principal 
business is to discover a legal justification for the 
dictates of common sense and justice— New York 
Law Journal. 
SS 


NYE’S DEFENSE OF A DOG. 


“Birt” Knew He Was Harm_ess, so Dip THE 
Owner; But “ Fipo” Dripn’t Know It. 


In the law Bill Nye got on indifferently, though 
he took it very seriously, his humorous tendency 
being at that time either unsuspected by himself or 
rigidly suppressed. One of his first cases called 
him to the neighboring town of Big Stranger in 
defense of a Scandinavian named Axelson, whose 
dog, it was alleged, had bit the plaintiff. 

Nye thought it best to ascertain the exact status 
of the case from his client, so he said: 

“Now, Mr. Axelson, tell me about this dog of 
yours — did he probably bite the man?” 

“No,” answered the Scandinavian, with a jerk of 
the head which threatened to dislocate his neck. 
“He bees goot dog, yentle yust like kittens. Bite 
nottings.” . 

“Then I think we have a clear case,” said Nye. 
We will introduce evidence to show the dog’s good 
character. Is he a large dog?” 


“Yust a meedle-size dog. Not so small like des 
| little dogs what goes ki-yi-yi! Not so big like des 
large dogs what goes boom-boom-boop! Ay tank 
mebby he bees a sheep dog.” 

“Good,” commented Nye. 
always genile, like their charges. 
/man. We shall win the case.” 

When the trial came considerable difficulty was. 
experienced in getting a jury, since the plaintiff’s 
attorney objected to every man who owned a dog, 
and Nye promptly challenged every man who was. 
not provided with such an appendage. Finally a 
| working agreement was hit on and twelve men 
selected who had been dog owners at some time in 
| their lives, but were not at the moment in posses- 
sion of any specimens. Evidence was then intro- 
, duced. Nye depended chiefly on his client’s neigh- 
| bors, most of them honest Scandinavians like him- 
self, who swore to the mild disposition and gen- 
| erally pacific character of the dog. His ways, it 
| appeared, were ways of pleasantness, and his paths 
those of peace. 

But it remained for Nye himself in his summing 
up to raise and glorify that dog above all dogs — 
| He had about 
| reached his peroration. “What, gentlemen of the 
jury,” he cried, “shall we say of men who come 
| into this court and try to traduce this gentle crea- 
| ture? What must we think of men who will at- 
tempt to poison the minds of twelve upright gen- 
tlemen against a poor, dumb, defenseless beast? 
Gentlemen, you have heard what the honest neigh- 
bors of my client have had to say about that dog. 
You know it is true, but you shall have further 
evidence, that of your own senses. I understand 
that the harmless creature is outside. Mr. Axel- 
son,” he added, turning to the defendant, “ fetch 
in Fido! Let these twelve intelligent men form 
their own opinion of him. Seeing is believing. 
Remember, gentlemen, this is a sheep dog, trusted 
associate of lambs! What. gentlemen, says the poet? 
What — what,” he stammered, not having, in fact, 
the least notion what the poet said. “ What says 
the poet?” he went on resolutely, inwardly praying 
that his client would appear and save the day. 
“What — ah, I have it: 


My name is Norval; on the Grampian Hills 
My father feeds his flocks. ; 


“Sheep dogs are 
He never bit this 


| e ° . 
|to beatify him among canines. 


Feeds his flocks, gentlemen. Note those flocks. 
And what sort of a dog did Norval have? One 
like my client’s — one such as stands before you,” 
he added, relieved, a relief which the next moment 
was tempered with consternation as he saw that the 
creature was of sinister aspect and about the size 
of a yearling calf. ‘You see, gentlemen, you 
see ——” 

The gentlemen did see. As he spoke the dog, 
without a sound, sprang forward and grabbed the 
foreman of the jury by the leg. Instantly all was 
uproar. The jury mounted chairs, the judge rapped 





for order and the sheriff reached for his weapons. 
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“What, gentlemen, says the poet?” roared Nye, | defendant for five years; that he came to the store 
hoping for another inspiration, but the judge only | a great many times for the purpose of selling goods; 





rapped the louder. Finally the defendant succeeded | 


in pulling the dog off. “ What’s the jury’s verdict?” | 


asked the judge. “We find for the plaintiff,” 
shouted the foreman, and there was no dissenting 
voice. ; 

“Gentlemen,” said Nye, as he gathered up his 
law books, “never mind what the poet said. What- 
ever it was it wasn’t strong enough.”— Philadelphia 
Post. 

— 


Botes of Cases. 


Libel — Publication — Letters Mailed.— In Rum- 
ney v. Worthley, decided by the Supreme Judicial 
Court of Massachusetts in June, 1904 (71 N. E. 316) 


ters to plaintiff, having good reason to believe that 
they were likely to be opened by an authorized per- 
son other than plaintiff, his sending them by mail 
was a publication. The court said: 


The only question reserved in this report is | 
whether there was any evidence of publication of | 
the libels, or either of them, contained in the two | 


letters addressed by the defendant to the plaintiff. 


These letters were sent by mail in the ordinary way, | 


addressed to the plaintiff at No. 12 Burt street. 
Lowell, which was his place of residence. 
conducted a grocery store, which was attached to 
the dwelling house at No. 14 Burt street; she hav- 
ing filed a certificate under the provisions of the 
public statutes, that she was doing business as a) 
married woman. The plaintiff acted as her agent in | 


conducting the business, and his daughter, twenty- | 


three years of age, was a clerk in the store. 
Sending a libelous letter through the mail to the | 

person libeled, with no reason to suppose that it | 

will be opened and read by anyone else before he 


has received and read it, is not a publication which | 


_will support a civil action for libel (Day v. Chaffers, 
1 Stark. 471; Delacrox v. Thavenot, 2 Stark, 63; 
Robinson v. Jones, 4 L. R., Ir. 391; Fonville v. 
McNease, Dud. 303, 31 Am. Dec. 556; Fry v. 
McCord, 95 Tenn, 678, 33 S. W. 568; Sylvis v. Mil- 
ler, 96 Tenn. 95, 33 S. W. 921; Spaits v. Poundstone, 
87 Ind. 522, 44 Am. Rep. 773; McIntosh v. Math- 
erly, 9 B. Mon. 119; Warnock v. Mitchell, C. C., 
43 Fed. 428). 
rule is generally held differently. The question in 
this case is whether there was any evidence which 


would have warranted the jury in finding that the | 


defendant believed, or had good reason to believe, 
that the letters might be opened and read by the 
plaintiff's daughter in his absence, and that she was 
authorized to open her father’s letters. The question 
of difficulty is whether there was evidence that the 
defendant was aware that she was accustomed or 
authorized to read such letters addressed to her 
father. On this point the testimony is very unsat- 
isfactory. She testified that she had known the 


,| that the defendant knew it. 
it was held that where defendant sent libelous let- | 


His wife | 


In criminal prosecutions for libel the | 


that during the year immediately prior to the re- 
ceipt of these letters he had seen her at least two 
or three times receive mail addressed to her father 
and open it in his presence; that she knew this had 
happened several times, and that she could not 
state the exact number of times; that he had seen 
her, after opening the letters, walk with them to her 
father, and show him the contents of them. With- 
out repeating her testimony on this point, which 
was of considerable length, we are of opinion that 
| the jury fairly might have inferred from it that, as 
clerk in the store which was owned by her mother 
and conducted by her father, she was accustomed 
to open letters addressed to him, at least if they 
looked like letters pertaining to the business, and 
Printed on the face 
of the libelous letters were these words: “In five 
days return to D. E. Worthley, 27 Canada street, 
Lowell, Mass.” This was the defendant’s business 
|address. We infer that the letters appeared ex- 
|ternally like the ordinary business letters of the 
defendant. We do not attach much importance to 
the fact that they were addressed to No. 12 Burt 
street, instead of No. 14 Burt street, for the dwelling 
| house and store were connected. If the case stood 
/upon the testimony in direct examination, we 
should think the jury well might infer knowledge 
on the part of the defendant that the plaintiff's 
| daughter was accustomed to open letters which 
| looked like these, and, with considerable hesitation, 
| we are inclined to think that the cross-examination, 
|taken in connection with the direct-examination, 
| would warrant the jury in coming to the same con- 
| clusion. If he sent the letters, having good reason 
to believe that they were likely to be opened by ar 
authorized person other than the plaintiff, his send- 
| ing them by mail was a publication. 

| 





| 


Discharge of Servant — Malicious Procurement 
| -— Liabilities In Lancaster v. Hamburger, de- 
bey by the Supreme Court of Ohio in April, 1904 
(71 N. E. 289), it was held that a patron of a 
| elie railway company incurs no liability to a 
"conductor by reporting to the superintendent of 
| the company such conductor’s misconduct while on 
| duty, toward a passenger, though in making the 
| report he is prompted by ill will and a desire 'to 
secure the conductor’s discharge from the service 
| of the company. The court said in part: 

| Not being willing to give apparent approval to 
all that was said in the general charge, and not de- 
siring to consider questions whose solution would 
not aid in determining the rights of the parties, 
we observe that the portion of the charge which 
related to the measure of damages has been ren- 
dered immaterial by the finding of the jury that the 
plaintiff was not entitled to recover at all, and that, 
with respect to his right to recover, the general 
charge contained nothing to detract from the force 
of the instruction requested and given — that, if the 
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plaintiff was guilty of the misconduct charged in 
the complaints made by the defendant to the super- 
intendent of the company, there could be no re- 
covery, whatever motive prompted the defendant 
to make the complaints. The rights of the parties 
depend, therefore, upon the correctness of that 
instruction. 

The ground of the present controversy, though 
lying near, is not within that covered by Allen v. 
Flood (1898, App. Cas. 1-81). That case was re- 
ported at such great length that it is difficult to 
rescue the principles of the decision from the ocean 
of words in which they are submerged. But it is 
obvious that, in the opinions favorable to the right 
to recover, much weight was given to the fact that 
Allen, having control of so large a number of the 
workmen of the employers that he was able, by 
withdrawing them from their service, to occasion 
serious injury to their business, used that power 
to coerce the employers to discharge the com- 
plainants, with whose service they were entirely 
satisfied. In that case a recovery was denied, and, 
following counsel for the plaintiff in an examination 
of the dissenting opinions, it seems quite clear that 
they proceeded upon considerations which are not 
presented here. Although a civil liability was held 
to have been incurred in the somewhat similar case 
of Quinn v. Leathem (1901, App. Cas. 495), where 
Allen v. Flood was much discussed, it was because 
of “a combination of two or more, without justi- 
fication or excuse, to injure a man in his trade.” 
Neither of these cases, nor any of the others cited 
by counsel for the plaintiff, can have the effect to 


disturb the rule generally recognized and well es- | 





pany to institute and maintain such supervision of 
the conduct of all its conductors as would secure 
the full performance of all their duties toward pas- 
sengers, the patrons of the road should be encour- 
aged to report their misconduct fairly and justly; 
nor should a patron of the company be required, 
by the consciousness of ill will toward the offender, 
to abstain from making a truthful report of such 
misconduct. Seeing that such misconduct naturally 
arouses resentment in all who observe it, it would 
result from the contrary rule that a conductor’s 
immunity from complaint would be in proportion 
to the offensiveness of his misconduct. 

To prevent a possible misunderstanding of the 
point decided, it seems proper to say that we have 
no occasion to determine whether the instruction 
was as favorable to the defendant as it should have 
been. It required, as a condition to a verdict for 
the defendant, that the evidence should show that 
plaintiff had been actually guilty of the misconduct 
charged against him. It did not permit the defense 
to be made out by evidence that the defendant had 
made the complaints in the belief that they were 
true, and with reasonable grounds for such belief. 


———_»——_- 


Bew Books and Rew Zaittons. 


Cases Illustratirig the Principles of the Law of 
Torts. By Francis R. Y. Radcliffe and J. C. 


Miles. Oxford: At the Clarendon Press, Lon- 
don, New York and Toronto: Henry Frowde, 
1904 


The object of the authors has been to illustrate 


tablished in this State — that it is immaterial by | the principles underlying the main branches of the 
what motive one is prompted in the exercise of a | Law of Torts by a selection from the original 
clear legal right or the performance of a duty | authorities. The headnotes of all the cases have 


(Frazier v. Brown, 12 Ohio St. 294; Letts v. Kess- 
ler,.54 Ohio St. 73, 42 N. E. 765, 40 L. R. A. 177; 
Kelley v. Ohio Oil Co., 57 Ohio St. 327, 49 N. E. 
300, 39 L. R. A. 765, 63 Am. St. Rep. 721). Cer- 


tainly the motive which prompts one to the com-| There are something over 100 cases, selected with 
mission of a wrongful act may be very material, for | great care, and the subjects include assault, false 
it may determine whether the injured party may jmprisonment, malicious prosecution, maintenance, 


recover exemplary or only compensatory damages. 
The record does not admit a doubt that the defend- 
ant exercised a legal right, if, indeed, he did not 
perform a duty, in making complaint to the super- 
intendent of the company of the plaintiff's miscon- 
duct. The evidence tended to show, and the in- 
struction required the jury to find, that the plaintiff 
had been guilty of the misconduct of which com- 
plaint was made. The defendant and his wife were 
patrons of the street railway company, a common 
carrier of passengers, and entitled, in common with 
the public generally, to civil treatment while aboard 
its cars, and to the benefit of the rules designed for 
the safety andcomfort of passengers. The plaintiff was 
the representative of the company who came in con- 
tact with its patrons, and through whom it discharged 
some of the most important duties it owed the pub- 
lic. Since it would not be practicable for the com- 


| that principle to a particular state of facts. 





| been rewritten so as to state the principle estab- 


lished by each case rather than the application of 
The 
notes are mainly explanatory or supplemental. 


injuries in families, defamation, slander, deceit, tres- 
pass, negligence, nuisance, tort and contract, dam- 
age caused by intervention of third party, breach of 
statutory duty, contribution between joint tort 
feasors, tort and felony, survival of causes of action, 
torts of married women and infants, volenti non fil 
injuria, master and servant, and torts committed 
without the jurisdiction. The work of the editors 
has been exceedingly well done, and the volume 
cannot fail to be of substantial. service to 
practitioners. 


The Problem of Monopoly. By John Bates Clark 
of Columbia University. New York: Macmillan 
Company, 1904. 

Prof. John Bates Clark has recently delivered a 
course of lectures in Cooper Union, which are now 
published by the Macmillan Company under the 
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title “The Problems of Monopoly.” The purpose 
of these lectures is “to apply to important prob- 
lems economic principles which have recently be- 
come known.” Such examination of the book as 
we have been able to give, does not reveal very 
clearly what these novel principles are. Prof. 
Clark apparently is in favor of controlling great 
corporations by means of the initiative and refer- 
endum. He also proposes legislation to correct the 
selfishness of human nature as exhibited by the 
managers of monopolies, and seems to believe that 
if the laws he approves were to be enacted they 
could be made to work by our political machinery. 
Aside from the obvious fact that the fixing ol 
prices by statute is beyond the power of govern: 
ment, most unprejudiced students will probably 
agree that such a course as the author suggests 
would merely open the door to appalling corruption 
without at all accomplishing the end desired. 


A Supplement to “ Where and How,” a Handbook 
of Corporations. By John S. Baker, of the New 
York Bar. New York: The Broun-Green 
Company. 

The author has arranged the many statutory 
amendments made by the legislatures of 1904 of 
the principal charter-granting States, in his usual 
clear, accurate and concise manner. The pamphlet 
is prepared so that its contents can be readily ar- 
ranged in and used in conjunction with the orig- 
inal pamphlet entitled “ Where and How,” from the 
pen of the same writer. The pamphlet “ Where and 
How,” containing 176 pages, was published in 1903. 
and with the above supplement is a complete digest 
and comparison of the corporation laws of New 
York, New Jersey, Maine, Delaware, West Vir- 
ginia, South Dakota and Massachusetts, revised to 
include all recent acts. The modesty of its price 
(25 cents, including the above supplement) is by no 
means a measure of its value. With the above 
equipment nothing essential is lacking to conveni- 
ently compare the statutes of the various States and 
to form a corporation under the laws of the State 
selected. 


“The Seeker.” By Harry Leon Wilson. New York: 
Doubleday, Page & Co., 1904. 

Mr. Wilson’s earlier novels, “The Lions of the 
Lord” ‘and “ The Spenders,” created a very favor- 
able impression, which his latest work seems 
destined to sustain. “The Seeker” is really a 
polemic, a powerful attack upon orthodox religion 
by first making it ridiculous. His hero is Bernal 
Linford, whose history is traced from childhood 
and the Santa Claus myth. Becoming older, Bernal 
breaks away from his early religious training and is 
sent away from home by his grandfather, a Pres- 
byterian minister, to a wandering life in the west. 
Meantime his brother, Allan, becomes an Episco- 
palian clergyman and marries Nance, the girl they 
have both loved. The author makes Bernal noble 
and self-sacrificing, and Allan a self-seeking hypo- 





crite. The story, while made up very largely of 
religious discussions, is almost always entertaining, 
the characters are well drawn, and the style is 
vivid. Undoubtedly, the author’s purpose was to 
clear away some of the fog of superstition that 
beclouds our view of religion. He maintains, 
through the action of the well conceived and pow- 
erfully developed story, that the true solution of 
the problem is that every man must find God in 
his own consciousness. Whether or not this can 
be done without tearing down all the old founda- 
tions, is a moot question. The book undoubtedly 
will have a wide reading and exercise a decided 
influence upon the religious thought of the day. 


_4~—_—_ 
Literary Hotes. 


E. P. Dutton & Co. will shortly bring out a new’ 
volume of sermons by Phillips Brooks, entitled 
“ Seeking Life.” 


G. P. Putnam’s Sons are printing a new illus- 
trated edition of “ Modern Civic Art,” by C. M. 
Robinson. The illustrations will be in photo- 
gravure, and are reproductions of pictures of famous- 
groups of buildings. 


Julia Ward Howe has been reading Mary E. Wal- 
ler’s Vermont story, ‘“ The Wood-carver of 
*"Lympus,” “ with interest and pleasure,” according 
to her letter to the publishers. ‘“ The book is in 
refreshing contrast to much sensational fiction, 
which is produced to-day,” she says. 


Among the fiction which The Macmillan Com- 
pany promise for the autumn are new novels by 
Mr. Jack London, Mr. Marion Crawford, Mr. Rob- 
ert Herrick, Miss Gwendolen Overton, Mr. Lau- 
rence Housman, “ Ouida,” Mr. Mark Lee Luther, 
Dr. John W. Streeter and Mr. Wm. Stearns Davis. 


The new novel by Charles Marriott, entitled 
“ Genevra,” which D. Appleton & Co. are to bring 
out in this country, will be issued in London by 
Methuen & Co. The story is that of a woman who 
sacrificed her happiness to gain fame as a poet. The 
scene is a flower farm in Cornwall, a county that 
the author knows intimately. 


Mr. Albert Bigelow Paine’s biography of 
“Thomas Nast,” who has been called “the Father 
of the American cartoon,” will be one of the most 
interesting and delightful of the autumn biographies.. 
The Macmillan Company announce it for publica-. 
tion early in October, illustrated with reproduc- 
tions of about 400 of Mr. Nast’s best cartoons. 


Before his retent departure for Europe, F. Hop- 
kinson Smith, civil engineer, painter and novelist,. 
left the manuscript of a hundred-thousand-word. 
novel with Charles Scribner’s Sons. It has not yet 
been learned whether the story will first make its- 
appearance as a serial for the new year in Scribner’s- 
Magazine or will be presented in book form at that 
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time. It will not, however, be published this aut- 
umn, and when it does appear it will be the first 
complete work of fiction to come from the author’s 
pen since “ The Fortunes of Oliver Horn,” pub- 
lished two years ago. 


The Macmillan Company announce for issue in 
late September a novel by Mr. Upton Sinclair, en- 
titled “‘ Manassas.” This is a tale of the Civil war, 
ending after the first battle of Bull Run; and the 
hero is a southerner who, through living several 
years in Boston, has become converted to abolition- 
ism. 





E. Phillips Oppenheim, the popular English au- | 
thor, has sailed for England after a brief visit to | 
this country. Mr. Oppenheim’s latest, “ Anna, the | 
Adventuress,” is being even more favorably re- | 
ceived by the English critics than by those in this | 
country. “It requires considerable character to | 
lay down the book when other business presses,” is | 
the comment of the London Times. 

Miss Gwendolen Overton’s “Captains of the | 
World” will be one of the first and also one of | 
the most important novels which the Macmillan 
Company will publish in the autumn. The heroine | 
of this story of labor and capital is the daughter of | 
a capitalist who is forced by her father into an | 
engagement with a degenerate foreign prince. The 
hero is an honest, hard-working labor leader. 


Mr. Austin Dobson, who will be recalled as the 
author of “ Fanny Burney” in the English Men of 
Letters Series, has completed editing “The Diary 
and Letters of Mme. D’Arblay” (Fanny Burney), 
which will be presented with an unusual number of 
notes and comments in six volumes. The text will 
be illustrated with views and photogravure portraits. 
The work will be published by the Matmillan 
Company. 


The correct title of Mr. Lafcadio Hearn’s new 
book, which the Macmillan Company announce for 
issue in September, is “ Japan: An Attempt at In- 
terpretation.” This volume of 536 pages is de- 
scribed as a more elaborate and thorough-going 
attempt at an explanation of the Japan of to-day 
than Mr. Hearn’s previous works; the gathering 
together of all the results of his ten years among 
the Japanese. 


Will Irwin, co-author with Gelett Burgess of 
“ The Picaroons” (McClure-Phillips), before taking 
up journalism, which is now his profession, had a 
most variegated life-experience. He lived in almost 
every State in the West, and earned his daily bread 
at a variety of professions. By turns he was cow- 
puncher, waiter, coachman, librarian, actor and 
many other things for which there is no specific 
title. He rubbed shoulders with all kinds of people 
in the under-world, and ‘“ The Picaroons”’ indicates 
how broad his knowledge is of the rough West. 


Miss Ida M. Tarbell is spending the summer in| The latest German edition of Prof. Ernst 


” 


the Catskills, in “the house in the woods” made) 
famous by Arthur Henry in his book of that name. | 
Here she is writing her last article in the Standard | 
Oil series, which will appear in the October | 
McClure’s. She is also preparing for McClure, | 
Phillips & Co. her history of the Standard Oil | 
Company to appear in book form in the autumn. 


The fly-leaf. of Stewart Edward White's book, | 
“The Forest,” bears the inscription, “To Billy.” | 
In explanation of who “ Billy” is, one literary jour- 
nal has come forth with the statement that the book | 
is inscribed to Mr. White’s half-breed guide. | 
“ Billy,” let it be stated authoritatively here, was | 
Mr. White’s special name for Miss Grant, of Santa 
Barbara, Cal., who is now Mrs. Stewart Edward 
White. 


In versatility Edgar Jepson must have a great 
deal in common with the marvelous little hero of 
his book, “ The Admirable Tinker,” if a recent ac- 
count of his doings can be credited. On Monday, 
May 16, he was appointed editor of the Automobile 
Club Journal. The next day he was invited to con- 
duct a Bridge competition for La Vie Heureuse. A 
few days later he was invited to deliver a lecture 
to The Moderns, the most: advanced society in 
England, on “The Economic Future of European 
Mormonism.” Between these serious pursuits he 
found time to capture a few golf cups and win hon- 
ors at tennis and hockey. Evidently Mr. Jepson is 





aa good English disciple of the strenuous life. 


Haeckel’s “ Anthropogenie ” (The Origin of Man,) 
is being translated into English by Joseph McCabe, 
the translator of Haeckel’s “ Riddle of the Uni- 
verse.” It will be published in this country in the 
fall by G. P. Putnam’s Sons. The book is said to 
be virtually a new work, and contains a year’s labor 


| on the part of the author, who is now resting in 


Sicily. The text has been augmented, the number 


of colored full-page plates is thirty, the number of 


engravings is 512, and there are sixty genetic tables. 
These illustrations have been designed and painted 
afresh and on a larger scale. They are all the work 
of the author. “The Origin of Man” will be in 
two large volumes. It has been written for the 
general reader. The first volume will deal with the 
history of the subject, and presents a compendium 
of modern embryology. Vol. II discusses the evo- 








D. & B. 

There are countless monograms, but none so in- 
dicative of refreshing, wholesome travel as _ the 
“D. & B.,” the famous water route connecting Detroit 
and Buffalo between twilight and dawn—the lake 
and rail route to St. Louis. Your railway ticket, if 
issued by the Grand Trunk or Michigan Central 
Railways, will be honored either direction. 


Send 2c. for World’s Fair folder. 


A. A. SCHANTz, 
Gen. Supt. & P. T. M. 
DETROIT, MICH. 
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lution of the race in the light of comparative an- 
atomy and paleontology, and has a series of chap- 
ters on the evolution of particular organs — organs 
of sense, reproduction, nerves, etc. The argument 
and attitude are scientific throughout. 


Stewart Edward White has not yet heard that 
his latest book, “The Silent Places,” is the best 
selling novel in the United States, for he is now 
enjoying a three months’ honeymoon camping trip, 
along with his bride, in the Santa Clara mountains, 
California. Mrs. White, who was Miss Elizabeth 
Grant, of Newport, is a tenderfoot compared to her | 
experienced outdoor husband. It follows that | 
bookish affairs are just now.of less interest to 
White than the dramatic possibilities of burnt flap- 
jacks and the art of expression while tightening a 
“diamond hitch.” 


The Macmillan Company has just begun the 
issue of a new series of Pocket American and Eng- 
lish Classics, this new series being intended for | 
grade schools, just as the former series was used | 
in secondary schools. Some of the best books in| 
the English language have been edited for the old) 
series, and others of the same sort suitable for | 
younger children are to appear in the new. Among | 
the earliest issues will be Hawthorne’s ‘“ Grand- | 
father’s Chair,” a selection of stories from the 
Arabian Nights, Scott’s novel, “ Quentin Durward,” | 
and “ The Talisman.” 





G. P. Putnam’s Sons announce new editions of | 
“The Master Hand,” by N, Winslow Williams | 
(“ Richard Dallas”); “ A King and a Few Dukes,” | 
by Robert Chambers; “ Materia Medica,” by La- | 
vinia Dock; “ Questions of Copyright,” by G. H. | 
Putnam, and a new edition of Mérejkowski’s “ The | 
Romance of Leonardo da Vinci,” the second in the | 
author’s trilogy of historical romances. The de- | 
mand for “ The Challoners,” by E. F. Benson is | 
reported by J. B. Lippincott Company to be steadily 
increasing, and a new edition has been sent to 
press. Charles Wagner’s “ The Better Way” is in| 
its fourth edition; Stewart Edward White’s “ The 
Silent Places,” in its fifth; and the ninetieth thou- 
sand of Booth Tarkington’s “ Gentleman from In- 
diana” is reported by McClure, Phillips & Co. 


The Macmillan Company is bringing out in Bell’s | 
Handbooks to Continental churches, “The Ca- | 
thedral Church of Bayeux and Other Historical | 
Relics in Its Neighborhood,” by the Rev. R. S. 
Mylne, with forty illustrations; the British School | 
at Athens’ “ Annual” for the session of: 1902-1903; 
“Chinese Made Easy,” by Dr. Walter Brooks 
Brouner and Fung Yuet Mow, with introduction by 
Herbert A. Giles, M. A.; July number of the} 
Burlington Magazine; * The Problem of Monop- 
oly,” by Prof. John Bates Clark; “The Anglo- | 
Norman Dialect,” by Louis Emil Menger “ Weather | 
Influences,” by Prof. Edwin Grant Dexter, with in- 
troduction by Cleveland Abbe, LL. D.; “ Resolves, 
Divine, Moral and Political,” by Owen Feltham; 


| leading periodicals. 


| to depict the stern monotony of working life. 


“The Natural History of Some Common Animals,” 
by Oswald H. Latter; ‘“ Chemical Technology and 
Analysis of Oils, Fats, and Waxes,” by Dr. J. 
Lewkowitsch; “ An Introduction to Ecclesiastes,” 
by A. H. McNeile, B. D.; “Speculation on the 
Stock and Produce Exchanges in the United 
States,” by Henry Crosby Emery, Ph. D. 


Anne Warner, the author of “ A Woman’s Will,” 
which Little, Brown & Co. have published, is a 
western woman. A short story published in 1901 
was the beginning of her literary career. Since 
that time she has been a frequent contributor to 
Her familiarity with the life 
and atmosphere of France and Germany, acquired 
during her residence abroad, is manifest in “A 
Woman's Will,” her first long story —a story nar- 
rated almost wholly in dialogue. The hero of this — 
novel is a German of rank, and a famous violin 
player and composer, and the heroine, an American 
widow. One of the charms of the story is the 
realistic painting of the scenes in which the events 
take place, Munich, Zurich and Lucerne. Mrs. 
Warner is also the author of “Susan Clegg” 
stories, published in the Century. 


An interesting contrast is represented in the issue 
of the International Studio for September in the 
work and aims of four artists, Moffat P. Lindner, 
Max Liebermann, Joseph Crawhall, and Paul 


Renouard. C. Lewis Hind, who writes of Mr. Lind- 


ner’s work, finds in it a consistent artistic inspira- 
tion as distinguished from a literary or didactic 
aim, the portrayal of effects rather than facts. The 
artist’s self-improved apprenticeship is interesting. 
For two years after deciding upon his profession 
he devoted himself to making close studies of 
hedgerows, trees, clouds, boats, waves, and what 
not. Water-color as a medium and Venice as a 
subject offered immediate attraction to an artist 
of Mr. Lindner’s talents; and he seems to have 
accomplished the unthinkable—to have found a 
new impression of Venice. Two of his water-color 
drawings are reproduced here in color, along with 
several in black and white. Max Liebermann, says 
A. B. Lutticke, the author of the article describing 


| his methods, is without doubt the first and most 


important representative of German impressionist 
and open-air painting, standing with Klinger and 
one or two others at the head of the younger gen- 
eration of present-day German artists. Most of his 
works are sombre in color and effect, and he likes 
The 
reproduction of clumsy, awkward positions of toil- 
ers and above all the suggestion of a movement, 


| which has either taken place, or is about to, at- 


tract him. Among the illustrations which accom- 
pany the article are two full-page reproductions of 


| his paintings called “The Orphan Asylum” and 


“Home for Old Men in Amsterdam.” Turning to 
Joseph Crawhall we find a draughtsman of remark- 
able gifts, but so fastidious over his output that 
he hardly exhibits on the average one drawing a 
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year. And yet his finished work is the result of 
impulse not the outcome of industry. Constant 
and keen in observation, he is apt to draw without 
model, often by gaslight. The work here repro- 
duced shows the attraction animal life exercises 
on a quick eye and facile hand. Realism pushed 
to its utmost limit appears in the coups-de-crayons 
of Paul Renouard. His realism, however, is one 
that shows a cheerful temperament. Like the Ger- 
man and the Englishmen above he prefers to study 
movement and has indeed made it the occupation 
of his lifetime. It is an interesting feature of his 
career that he won his place in France from the 
vantage point of the Graphic in London. The 
article is illustrated by reproduction of vivacious 
sketches in line. L. H. Richter contributes to this 
number a discussion of the exhibition of the French 
Primitifs in Paris with illustrations from the por- 
trait work of Jean and Francois Clouet, the repro- 
duction in full page of the portrait of Elizabeth of 
Austria being a notable piece of printing. The 
decorative work of Mr. Clement Heaton forms the 
subject of an illustrated article by Robert Hobbs. 
Professor Hans W. Singer writes of the fine arts 
and horticultural exhibition at Dusseldorf. The 
departments of Studio Talk, Notes on the Crafts, 
Current Art Events, and Schools and Institutions 
show a tendency to increase in scope and effective- 
ness. 


Dodd, Mead & Co. have acquired the American 
rights to the republication with editorial matter of 
the earliest extant autograph document written in 
what is now the State of New York. It is a letter 
dated “From the Island of Manhates in New 
Netherland, this 8th of August, anno 1628,” and 
was sent by Jonas Michaelius, the first clergyman 
here, to Jonas Foreest, a prominent citizen of 
Hoorn, in Holland. The document will be pub- 
lished under the title, “ Manhattan in 1628.” The 
volume will contain a review of the letter, a 
transcript and a translation of it, a chapter on New 
Netherland to 1628, and forty-six spellings of the 
island now known as Manhattan. The edition will 
be limited to 50 copies on Imperial Japan, and_ 175 
copies on Holland hand-made paper. It will be 
printed at the Marion Press. 


A new novel by Sir Gilbert Parker is announced 
for immediate publication. The publishers are 
Messrs. Harper & Brothers and the title, eloquent 
of romance, “ A Ladder of Swords.” The author 
of “ The Right of Way” has chosen for the stage 
of his new story the Court of Queen Elizabeth, and 
the central figures in the drama of love are two 
Huguenot refugees escaped from the horrors of St. 
Bartholomew’s eve. The man is attractive enough 
to interest the virgin queen and thereby make trou- 
ble for the woman, and Sir Gilbert has seized the 
opportunity to give a new interpretation of Eliza- 
beth, both as coquette and ruler — one said to be 
exceedingly lifelike, especially in certain passages 
with Leicester. In spite of the mention of swords 





in the title, no fighting, by all accounts, takes place 
in the course of the written history, though one of 
the best minor figures is a braggadocio nobleman 
who is something more than a fire-breather. 


The Hon. James M. Barker, associate justice of 
the Supreme Court of Massachusetts, is preparing 
a memoir of the late Paul Ansel Chadborne, once 
president of Williams College. 


Henry K. Webster, who, with his wife, has been 
in Paris for several months, sailed for home this 
week. His new novel, “ Traitor and Loyalist,” will 
be published next month by the Macmillan Com- 
pany. 


In one of his recent literary notes Mr. Alden calls 
Mr. London “ John,” and hopes he will soon stop 
calling himself by the absurd “ Jack.” So he might, 
if his name were John, or almost anything but what 
it is, and that is just “ Jack,” nor more nor less nor 
other. 


E. Phillips Oppenheim, the popular English au- 
thor, has sailed for England after a brief visit to 
this country. Mr. Oppenheim’s latest, “ Anna, the 
Adventuress,” is being even more favorably re- 
ceived by the English critics than by those in this 
country. “It requires considerable character to lay 
down the book when other business presses,” is the 
comment of the London Times. 


Miriam Michelson, author of “In the Bishop's 
Carriage”’ and of the “ Madigan” tales in The 
Century Magazine, has written for the September 
number of that magazine a new story about the 
Madigans, entitled “A Merry, Merry Zingara,” 
which will be recalled as the name of a song in the 
cantata of “The Flowers,” once popular in the 
West. The illustrations will be by Orson Lowell 


William Allen White analyzes some of the oppo- 
sition to the re-election of President Roosevelt in 
an article on the “ Postal Frauds” in the September 
McClure’s. Roosevelt’s “unreasonableness” in 
dealing with crimes against the state, his prosecu- 
tion of thieves and law-breakers, has organized 
against him dishonest forces in high circles and in 
low circles. The appearance of one honest man in 
a group of thieves produces the instant crystalliza- 
tion of the group. Mr. White finds a homely and 
practical meaning in Roosevelt’s action in the post- 
office business, namely, that when a thief steals 
from the American government, if there is a law 
to punish him he must prepare for trial, and if 
guilty go to jail. That is why Roosevelt is regarded 
as an unsafe man in certain business circles, where 
business methods and traditions license acts which, 
scraped off the veneer of high finance, are mere 
stealing. The encouraging conclusion is reached by 
Mr. White that “the movement toward common, 
old-fashioned honesty seems to be a general move- 
ment. It seems to be springing from the people, 


and to be making itself manifest through men like 
Roosevelt and Bristow and Folk and Jerome and 
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the Chicago crowd headed by “ Billy’ Kent, and | 
hundreds of lesser lights known to the people of 
every community; this movement is using the party 
system to its ends with much practical skill; and 
also the movement toward political decency is 
clearly growing strong in the great newspapers and | 
magazines of the country.” 


Jacob A. Riis is spending the summer in Copen- 
hagen. He has finished correcting the proofs of 
his new book, “Is There a Santa Claus?” which 
the Macmillan Company will publish in a month or 
two. A new and cheaper edition of Mr. Riis’ 
“ Making of an American” will be brought out by 
the Macmillans in September. The volume will 





contain all the pictures and stories in the original | 
edition. 


Prof. Edward Earl Sparks is preparing for G. P. | 
Putnam’s Sons “The Story of the United States,” | 


writes of the Electoral Wisdom of Japan, and Pro- 
fessor Edwin Maxey opens a series of three papers 
dealing with great crises in Japanese history. This 
first paper is concerned with the opening of Japan 
to the world, accomplished through the instru- 
mentality of Commodore Perry. Among other pa- 
pers that will appeal to thoughtful Americans in 
this issue of “ The Arena” are “ The Reign of Graft 
and the Remedy,” by Congressman Baker; “The 
School and Certain Social Tendencies,” by Pro- 
fessor Winthrop D. Sheldon, LL. D., of Girard Col- 
lege, of Philadelphia; “The Church and Stage After 
Five Years,” by the Rev. George Wolfe Shinn, D. 
D.; “ The Athens of Pericles” or “The Most So- 
cialistic City of the World,” by Rev. W. D. P. 
Bliss, and “ New York as an Art Center,” by F. 
Edwin Elwell, director of ancient and modern 
sculpture in the Metropolitan Museum of Art. This 
last paper is magnificently illustrated. There is 


to be included in the Story of the Nations Series. | also a vigorous discussion of the president, Mr. 
An effort is to be made in this history to trace the | Knox, and the trusts by Allan L. Benson, who for 
gradual evolution of a confederated republic under | Some time has been the editor of “The Detroit 
the laws of necessity; to take into consideration the | Times,” while Dr. Charles C. Abbot contributes a 
underlying forces of heredity and environment, and | delightful nature study of animal character as seen 
to show that radical departures have been made | through the “ Window of the Soul,”— the eye. 
. ; | 
frame Sires ideals 20 & result of progress. Francis Willing Wharton has a new novelette in 
Marmaduke Pickthall is not much more than|the September number of Lippincott’s Magazine 
twenty-five. He is the author of “Said, the Fisher- | entitled “The Deep Waters of the Proud.” This 
man,” and “Enid,” a story of modern life, which | title is, we believe, taken from one of the Psalms 
was one of the successful books of the London sea-| Of David. It is the story of a young man who, 
son. The author has made literature his profession. | With the whole world at his feet, hears from his 
He lives in a country parish in Suffolk, England, | Physicians that he is going blind. With the promise 
with his family. His special iad is for languages. | of twelve months of light before the darkness finds 
He is deeply interested in Arabic literature, and has | him, he resolves to enjoy all he can get out of 
a fine collection of Arabic manuscripts. |living and then—die game. How he is turned 
|from his purpose belongs to the author to reveal. 
Randall Parrish, author of “ When Wilderness | The breathless climax is handled with the greatest 
Was King,” will publish through A. C. McClurg & | cleverness, while the tale throughout excels in 
Co. this fall another romance, which will be called | power and interest. 


The half-dozen short stories 
“My Lady of the North,” and is further character- | of the month begin with an especially human one 
ized as the love story of a gray jacket. The close 


by Alden March, entitled ““‘ Help Wanted, Females.” 
of the Civil war has been used as a background for 


some stirring scenes and situations. In the mean- 


Booth Tarkington, author of “The Two Van- 





time “ When Wilderness Was King” keeps right 
on selling, and it is natural to assume that the new 
story will meet with equal success. 


“The Arena” for September comes to us with a 
new symbolical cover design in colors, by Dan. 
Beard, the celebrated cartoonist. It contains four 
timely papers that will be of special interest to the 
public since the eye of the world is now centered 
upon Russia and Japan. The first of these deals 
with “ The Situation in the Russian Interior,” and 
is written by a German journalist who has but re- 
cently completed extensive travels through Russia. 
While there, the author made careful and critical 
investigations of the political, social, and economic 
conditions, the result of which appears in this well- 
considered paper. The other contributions deal 





with Japan. Professor John Ward Stimson dis- 
cusses the Japanese Renaissance; Robert Tyson 


revels,” “The Gentleman from Indiana,” etc., re- 
turns to America after nearly a year’s stay in Eu- 
rope. He lived in Rome last winter, and has been 
spending most of the spring and summer in Paris. 
Next winter he will reside in New York. He ex- 
pects to spend his time studying the phases of 
political life and continuing the political stories 
which he has been writing for McClure’s Magazine. 
The stories will be brought out in book form by 
McClure, Phillips & Co. in 1906. 


Will Irwin, who collaborated with Gelett 
Burgess in “The Picaroons” and “The 
Reign of Queen Isyl,” has recently left his 


native California to come East, and join the forces 
of the New York Sun. He was formerly Sunday 
editor of the San Francisco Chronicle. A rather 
“ spooky ” incident lies behind his decision to ac- 
cept the Sun offer. A short while ago a letter came 
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to him and, when he opened it, he received quite a 
shock of surprise in recognizing the handwriting 
of his friend, the novelist, Frank Norris, who had 
been dead some months. The friend to whom the 
letter had been intrusted had delayed in mailing it. 
In it Norris advised Irwin to “ Get to New York,” 
and the delayed epistle arrived just in time to help 
Irwin decide to accept the offer to come East. 


Mr. Francis L. Wellman has written for the new 
edition of “ The Art of Cross-Examination,” which 
The Macmillan Company will publish this fall, five 
additional chapters. One of these contains the 
cross-examination in the Guiteau trial; and a very 
amusing chapter details the cross-examination of 
Russell Sage by Chauncey M. Depew. “ Fallacies 
of Testimony” is an important new chapter; but 
the most striking new matter is the cross-examina- 
tion of Miss Martinez in the famous breach of 
promise case. The material in Mr. Wellman’s book 
will be nearly doubled in the new edition. 


The magazine sensation of the current year is be- 
yond question the article on “ The Tsar,” which 
the Quarterly Review prints anonymously, with a 
footnote stating that its author is a Russian official 
of high rank. The character described is quite dif- 
ferent from that which western Europe has been 
glad to impute to Nicholas II, and startling facts 
are given to substantiate the assertions made. Con- 
jecture is busy with the identity of the daring au- 
thor. The number of the Quarterly is said to be 
already out of print, so great has been the demand 
for it, but the article can be found, entire, in The 
Living Age for August 27. 


The editorship of “ Pictures by George Frederick 
Watts,” just issued by Fox, Duffield & Co., New 
York, proves once more that literary gifts run in 
families. Julia Ellsworth Ford, who collaborates in 
the introduction and selections with Thomas W. 
Lamont, is the wife of Simeon Ford, the famous 
after-dinner speaker, and author of “A Few Re- 
marks.” Mr. Lamont is secretary of the Bankers 
Trust Company, New York. Mrs. Ford, who is an 
indefatigable collector, is on terms of pleasant ac- 
quaintanceship with many famous European artists, 
and was fortunate enough to number the late Mr. 
Watts himself among them. 


The great exposition at St. Louis, by far the 
largest that the world has ever seen, covers practi- 
cally the entire range of human knowledge. The 
attempt of a single individual to cover the most 
important of its features requires the consideration 
of science, art, mechanical invention, literature, gov- 
ernmental processes, education, military affairs, 
hygiene, agriculture, anthropology, transportation, 
mining, household affairs, etc., including the 
latest in invention and discovery. In twenty-five 
articles in the September number of The Cosmo- 
politan, Mr. John Brisben Walker gives the result 
of his personal studies at the exposition. 





Legal Botcs. 


Injury to a passenger on a railroad train by a 
missle thrown through the window by fellow pas- 
sengers who had just alighted is held, in Spangler v. 
St. Joseph & G. I. R. Co. ([Kan.] 63 L. R. A. 634), 
to render the company liable, where its servants knew 
that the passengers causing the injury were intoxi- 
cated, and had, before leaving the train, insulted and 
mistreated the other passengers, and had threatened 
that, when they reached their station they would be 
revenged upon their fellow passengers because the 
latter had interfered with their boisterous and dis- 
orderly conduct. 

A carrier is held, in Parker v. Atlantic Coast Line 
R. Co. ({N. C.] 63 L. R. A. 827), not to be able to 
contract for exemption from liability for injuries 
caused by delays due to its own negligence. 

A conductor who ejects from a train, a short dis- 
tance from the station, within the yard limits, and 
near dwelling houses, a man who, although apparently 
intoxicated, is able to walk and carry on intelligent 
conversation, is held in Korn v. Chesapeake & O. R. 
Co. ({C. C, A. 6th C.] 63 L. R.A. 872), not to be 
guilty of negligence, althoiigh he has been informed 
at the station that the man is not fit to travel, where 
the latter, when asked for his fare, refuses to pay it, 
or to tell his destination. 

The right of a carrier to refuse to receive one who 
has been adjudged a lunatic, and who, though in 
charge of attendants, is loudly cursing and using 
obscene language at the time of boarding the car, is 
sustained in Owens v. Macon & B. R. Co. ([Ga.] 63 
L. R. A. 946). 

A carrier is held, in Lake Erie & W. R. Co. v. 
Holland ({Ind.] 63 L. R. A. 948), not to be able to 
absolve itself from its duty to furnish safe cars by 
exacting a contract requiring the shipper to inspect 
and select his car, where the shipper is induced to 
take the risk by safe, but false, appearances while the 
carrier knows that the car selected is unsafe. 


The constitutional provision for an impartial jury 
is held, in State v. Stentz ({Wash.] 63 L. R. A. 
807), to be violated in a prosecution for manslaugh- 
ter by recklessly driving over a traveler on the 
highway, by permitting thereon a witness who, to 
the knowledge of the prosecuting attorney, knew 
that accused was recklessly driving on the highway 
immediately preceding the commission of the of- 
fense, a short distance from where it was com- 
mitted. The question of the effect of personal 
knowledge of facts to be proved on the competency 
of a juror is considered in a note to this case. 


The measure of damages where the negligent 
delay of a telegraph company in the delivery of a 
message results in the loss of a sale of corn at a 
price above the market value at the time and place 
it would have been delivered had such a sale been 
made, is held, in Western U. Teleg. Co. v. Nye & 
Schneider Grain Co. ([Neb.] 63 L. R. A. 803), to 
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be the difference in value between the price the 
corn would have brought had the sale been made, 
and the market value of the corn at such time and 
place of delivery, although it was finally disposed 
of at a higher price. 


If the public policy of the State forbids the limita- 
tion of a carrier's liability by contract, it is held, in 
Hughes v. Pennsylvania R. Co. ([Pa.] 63 L. R. A. 
513), that the courts of that State will not enforce a 
contract for such limitation as to property negligently | 
injured within the State while being shipped on a| 
through bill of lading into the State from another, | 
where the contract was made and where it is valid. | 
The subject of conflict of laws as to carrier’s con- | 
tracts is discussed in a note to this case. 

A proviso, in a statute dealing with insurance | 
policies issued in the State, that every policy con- 
taining a reference to the application must have a 
correct copy thereof attached to it, is held, in| 
Johnston v. Mutual Life Ins. Co. ([{Mass.] 63 L. 
R. A. 833), to have no bearing on policies issued by | 
foreign companies in other States, although they 
were upon lives of persons domiciled in the State | 
where the statute was passed. A note to this case| 
reviews the other authorities on conflict of laws as to 
contracts of insurance. 





A statute providing that whenever persons desir- 
ing to remove any tract of land from the corporate 
limits of the city shall petition for such removal, | 
it shall be made, provided that after published notice 
the district dourt shall find that no public or private | 
right will be injured or endangered, all considera- 
tions as to any right of the city or its creditors to) 
look to the property for taxes being excluded, is 
held, in Hutchinson v. Leimbach ([Kan.] 63 L. 
R. A. 630), to be unconstitutional in that it attempts 
to confer a legislative power upon such petitioners. 

Requiring one to cut weeds on his property is| 
held, in St. Louis v. Galt (|Mo.] 63 L. R. A. 778), | 
not to be a taking of the property within the mean- | 
ing of a constitutional provision that private prop. | 
erty shall not be taken for private use, or for public | 
use without compensation. 


out 
Equity is held, in Hall v. Henderson ([Ala.] 63 | 


L. R. A. 673), to have no original jurisrdiction, at | 
the suit of a corporation creditor, to coerce the 
payment by stockholders of their stock subscriptions, 
and to subject them to the payment of a judgment 
against the corporation after return of no property 
found. The other authorities on equitable remedy 
to suggest choses in action to judgment after return 
of no property found are reviewed in an elaborate 
note to this case. | 

| 





Evidence of the conduct and behavior of blood- | 
hounds after being set upon the trail of a fugitive | 
criminal is held, in Brott v. State ([Neb.] 63 L. 
R. A. 789), not to be admissible for the purpose of 
proving that the scent of the accused and the scent | 
of the person who perpetrated the crime are! 
identical. 


The condemnation of private property for the 
erection of public mills and machinery generally, 
without anything to show what is meant by a pub- 
lic mill, or anything to give the public any interest 
in a mill after it is erected, is held, in Gaylord v. 


| Sanitary District ([Ill.] 63 L. R. A. 582), to be 


beyond the power of the Legislature. 

That a particular use will be of benefit to the 
public is held, in Healy Lumber Co. v. Morris. 
({Wash.] 63 L. R. A. 820), not to be, alone, suffi- 
cient to make it a public use, within the meaning 
of a constitutional provision that private property. 
shall be taken only for public use. 


Money earned by a corporation during a stock- 


| holder’s lifetime, but not distributed as dividends- 


until after his death, is held, in De Koven v. Alsop 
({Ill.] 63 L. R. A. 587), to be income, and to go to a 
life tenant under his will, and not to a remainderman,. 
although the dividend amounts to twenty per cent- 
of the face value of his stock. 
— 
Bumorous Side of the Law. 

Elihu Root is keenly missed in the official family 
of President Roosevelt, where his wit had proved 
itself a constant and ever-trustworthy quantity. 

“One of the best instances of his readiness in 
repartee,” says Secretary Hitchcock, “ was told to 
me by Root’s private secretary. It happened when 
a delegation of Creek Indians had come East to 
see me on some matters of importance to them; but 
being misdirected they got by mistake into the 
war department. Of course their interpreter merely 
asked for the secretary and the redmen were 
ushered into Mr. Root’s office. 

“What was said and done for the first few min- 
utes must have been funny, for the conversation 
was all at cross-purposes; but at last something 
was dropped which showed what the visitors 
wanted, when quick as a flash Root said: ° 

“*Oh, I see! Gentlemen, you have come to the 
wrong man. I have jurisdiction over navigable 
rivers, but net over Creeks,’ and he bowed them 


“When I was a boy,” remarked T. E. Ryan, of 
Waukesha, as he caught sight of some old patri- 
archs who sent him into the retrospective mood, 
“T went into the Circuit Court room in Madison, 
where George B. Smith and I. S. Sloan, two of the 
greatest lawyers of their day, were trying a case as 
opponents. Mr. Sloan had a habit of puncturing 
his address to the court with the expression, ‘ Your 
honor, I have an idea.’ The case had been drag- 
ging its weary length through the hours of a warm 
summer day, when Mr. Sloan said: 

“* Your honor, I have an idea —~ 

“Mr. Smith sprang to his feet, assumed a digni- 
fied position, and with all solemnity imaginable, 
said: 

““* May it please the court, I move that a writ of 
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habeas corpus be issued by this court immediately to 
take the learned gentleman’s idea out of solitary 
confinement.’ 

“The judge smiled, the lawyers laughed, the 
spectators burst forth in a round of applause, and 
Mr. Sloan was effectively squelched.”— Milwaukee 
Sentinel. 


In the New York law school at a recent lecture 
on the making of wills, the case of a woman in one 
of Rider Haggard’s books was cited. The woman 
had a man’s will inscribed in ink on her back. And 
the will was held regular and legal because it had 
been made in writing. 

After giving this practical illustration the pro- 
fessor called on John Smith, saying: 

“Is a will so inscribed regular and legal in your 
opinion?” 

“No,” answered Smith. 

“Why not?” asked the professor. 

“ Because it’s a skin game,” replied Smith. 

The professor felt angry enough to order Smith 
out of the room, but the class laughed so much 
that he decided to overlook the student’s flippancy. 
— New York Press. 


—__4———. 
English Hotes. 





Consumers of tinned provisions will find in Gor- 
don v. McHardy (6 F. 210) that the law has no 
protection to offer them against the perils which 
lurk in this form of preserved food, says the Law 
Times. The pursuer’s wife bought from the de- 
fendant a tin of salmon, and his son, having par- 
taken of a portion of the contents, died, after a 
week’s illness, from ptomaine poisoning, due to the 
unwholesome condition of the salmon. The pur- 
suer then brought an action against the grocer who 
had supplied the tin, averring that the salmon 
which it contained was unfit for consumption, and 
that the defender had failed in his duty of duly 
examining the tin before selling it. The case failed 
on relevancy. It is difficult to see how any other 
conclusion could have been arrived at, for as the 
lord justice-clerk pointed out, the defender could 
not have examined the contents of the tin “ with- 
out destroying the very condition which the man- 
ufacturer had established in order to preserve the 
contents.” Of course, if the tin had been in an 
obviously dangerous condition — for example, if it 
had been perforated, so as to be no longer airtight 
—a quite different case would have been presented. 


The police authorities in Belgium have found a 
new use for the dog. They have trained him to the 
duties of a policeman. There is no more sagacious 
creature than the best type of shepherd dog, and a 
course of three months serves to transform him 
into a first-rate thief-tracker and guardian of the 
peace. The dogs learn to distinguish the honest 





citizen from the tramp, and the night prowler from 
the simple diner-out. In a street fight they part the 
combatants by springing between them. They find 
lost children and lead them to the police station. 
They fetch constables into noisome alleys and as- 
sist them to put things right. They stop runaway 
horses by dashing at the reins. Apparently, there 
are few duties of a policeman which they are not 
equal to. The dogs go on duty at Io Pp. M., and are 
on the beat until 6 a. mM. The American town of 
Philadelphia makes similar use of the St. Bernard. 
These dogs, after very careful selection, are exam- 
ined by the veterinary surgeon, who tests their 
lungs, sight, hearing, and sense of smell; and the 
animals that are passed as absolutely sound are then 
sent to the kennels to be trained. Such guardians 
would probably give a good account of themselves 
among our own hooligans.— Law Times. 


At the British Medical Association Congress at 
Oxford, a medico-legal debate arose round Dr. 
Mercier’s address on criminality and degeneracy in 
the psychological section. The president’s main 
thesis was that the “criminal type” invented by 
Lombroso is not distinct from the rest of humanity, 
and that if degeneracy means a special variety of 
the genus homo, distinguishable by certain definite 
“ stigmata” that mark off the degenerate from the 
normal man, degeneracy does not exist. The ques- 
tion as to punishment arose, and in what degree. 
Dr. Mercier contended that insanity in itself should 
not exempt from punishment, provided the 
animus nocendi were demonstrable, though the pun- 
ishment might be suited not to fit the crime, but 
the mental condition of the criminal. Punishment, 
as mitigated as you please, but still punishment, is 
necessary for the protection of society, and with a 
view of educating the sense of responsibility in the 
weak-willed. The Legal Profession invited to con- 
sider this bold challenge came forward diffidently, 
says the Pall Mall Gazette correspondent. The lord 
chancellor wrote to say that he was too busy else- 
where to take part in the debate. A paper from Sir 
Herbert Stephen stated guardedly that the question 
of criminal neurosis was one for doctors, not for 
lawyers. After twenty years of judicial experience 
he would see no objection why the insane criminal 
should not be punished, except in cases where medi- 
cal evidence could show that the wrongdoer was 
wholly irresponsible for his actions. Mr. Marshail 
Hall, apparently at the last moment, considered a 
strategic retreat the better part of valour, and did 
not take part in the discussion. Perhaps the 
formidable array of specialist talent daunted him. 
Another barrister, however, split several legal hairs 
with great forsenic acumen. Above all, he wanted 


to know whether the wrongdoer referred to was 
criminal, tortuous, or merely a breaker of contracts. 
This elicted the retort from the president that he 
had been talking English, not law. Hereafter the 
doctors had it all their own way, for never a bar- 
rister moved again.— Law Times. 








